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delay damages for the period of time before 
the estate had a fee simple. 

We must reject that argument because 
the township could have avoided the delay 
damages altogether by paying the $120,000 
in condemnation damages into the court 12 
(pending the estate's completion of its quiet 
title actions). The township was not in the 
untenable position of either violating the 
township code or becoming liable for delay 
damages. 

Under Code § 611, as noted above, the 
condemnor must pay delay damages from 
the date of its possession, and the stipula¬ 
tion establishes that the township took pos¬ 
session of the property on October 26, 1978; 
therefore, that is the proper date for the 
computation of delay damages. 

The estate, in its brief, argues that it is 
entitled to interest on the delay damages, 
calculated from the date of payment of the 
compensation (August 27, 1979) until the 
date the township pays the delay damages. 
The estate has not filed a cross-appeal from 
the trial court's denial of interest; there¬ 
fore, the issue is not properly before us. 

The order of the trial court, awarding 
delay damages of $5,917.81, is affirmed. 

ORDER 

NOW, April 26, 1983, the order of the 
Court of Common Pleas of Delaware Coun¬ 
ty, No. 78-15904, dated May 12, 1982, is 
affirmed. 



(O | KEY NUM8ER SYSTEM> 
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12 . Section 611 of the Eminent Domain Code, 26 
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COMMONWEALTH of Pennsylvania, 
Petitioner, 
v. 

COMMONWEALTH of Pennsylvania, 
PENNSYLVANIA LABOR RELA¬ 
TIONS BOARD, Respondent, 

Council 13, American Federation of 
State, County and Municipal 
Employees, Intervenor. 

Commonwealth Court of Pennsylvania. 
Argued Dec. 14, 1982. 

Decided April 28, 1983. 

Commonwealth, as employer of union¬ 
ized workers of county board of assistance, 
sought review of order of Labor Relations 
Board requiring it to cease certain activi¬ 
ties. The Commonwealth Court, No. 2167 
C.D. 1980, Rogers, J., held that: (1) matter 
of whether to permit employees' smoking at 
work stations is not one of inherent mana¬ 
gerial policy removed from scope of manda¬ 
tory bargaining; (2) availability to union of 
alternative remedy of grievance arbitration 
did not oust Board of jurisdiction over dis¬ 
pute; and (3) provision of parties' collective 
bargaining agreement did not have effect 
of empowering employer to make unilateral 
changes in working conditions. 

Affirmed. 

MacPhail, J., dissented and filed opin¬ 
ion, in which Crumlish, President Judge, 
joined. 

Doyle, J., dissented and filed opinion. 

1. Labor Relations <3=»393 

Employer's unilateral accomplishment 
of a change in working conditions made by 
statute subject of mandatory bargaining is 
an unfair labor practice irrespective of 
whether employer's unilateral action takes W 
place during term of collective agreement ® 
or following expiration of such an agree- 
ment or during course of negotiations in-® 
tended to culminate in an agreement 
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[3] The Commonwealth next argues 
that the availability to the union of a con¬ 
tractual grievance arbitration mechanism 
assertedly broad enough to encompass the 
instant dispute ousts the PLRB of its sub¬ 
ject matter jurisdiction under PERA Sec¬ 
tion 1301, 43 P.S. 1101.1301 
to prevent any person from engaging in 
any unfair practice listed in Article XII 
of this act. This power shall be exclusive 
and shall not be affected by any other 
means of adjustment or prevention that 
have been or may be established by 
agreement, law, or otherwise. 

The construction pressed by the Common¬ 
wealth flies in the face of the final sentence 
of Section 1301. Moreover, Judge (later 
Justice) Wilkinson, could not have more 
clearly decided this point when he wrote for 
the Court in Pennsylvania Labor Relations 
Board v. General Braddock Area School 
District, 33 Pa. Commonwealth Ct. 55, 63, 
380 A.2d 946, 950 (1977) 

We cannot, therefore, conclude that the 
PLRB is powerless to investigate charges 
of unfair labor practices merely because a 
collective bargaining agreement exists 
under which grievance arbitration is 
available for the determination of issues 
similar to those upon which the charges 
are based. 

, Board, 60 Pa. Commonwealth Ct. 29, 430 A.2d 
740 (1981), allocator granted, September 23, 
1981, appeal denied, June 27, 1981, that the 
peculiar characteristics of public education as 
an enterprise including the necessity that 
teaching employees serve as role models to the 
students, rendered private sector authorities 
concerning employee smoking bans unservicea¬ 
ble in the context of charges filed against a 
public school district employer who sought to 
impose such a ban. The Commonwealth does 
not rely on the Chambersburg Area School 
District case and we do not believe that its 
authority, so expressly grounded in the charac¬ 
teristics of the enterprise of public education, is 
applicable to this employer. 

2 . The NLRB has announced and has more or 
less consistently followed a practice of deferral 
to “fair and regular” arbitration proceedings 
previously conducted, Speilberg Mfg. Co., 112 
NLRB No. 139, 36 LRRM 1152 (1955), and has 
refused to process an unfair labor practice 
charge if the underlying dispute could be taken 


Accord York County Hospital & Home v. 
AFSCME Local 1485, 57 Pa. Common¬ 
wealth Ct. 336, 426 A.2d 1224 (1981). The 
Commonwealth does not expressly ask us to 
overrule these cases and we decline to do so 
as they appear to be required by the clear 
mandate of the statute and to be consistent 
with such other authorities as our research 
has disclosed which bear on the subject. 2 

Finally, the Commonwealth argues that 
the PLRB misconstrued a provision of the 
parties’ collective bargaining agreement 
which provision, in the Commonwealth’s 
view, excuses it from the necessity of bar¬ 
gaining with the union during the con¬ 
tract’s term and permits the employer’s uni¬ 
lateral action concerning issues which are 
not expressly included in the contract. The 
provision, which we are told is commonly 
incorporated in collective agreements and is 
denominated as a “waiver” or “zipper” 
clause, is in its entirety as follows: 

The Commonwealth and the Union ac¬ 
knowledge that this Agreement repre¬ 
sents the results of collective negotiations 
between said parties conducled (sic) under 
and in accordance with the provisions of 
the Public Employe Relations Act and 
constitutes the entire agreement between 
the parties for the duration of the life of 
said Agreement; each party waiving the 

to arbitration, Collyer Insulated Wire, 192 
NLRB No. 150, 77 LRRM 1931 (1971). How¬ 
ever, on review of the occasion^ NLRB deci¬ 
sion not to defer to arbitration it has repeatedly 
been held that the availability of an arbitral 
dispute resolution mechanism does not oust the 
agency’s unfair labor practice jurisdiction. 
Caterpillar Tractor Co. v. National Labor Rela¬ 
tions Board, 658 F.2d 1242 (7th Cir.1981); Na¬ 
tional Labor Relations Board v. General Ware¬ 
house Corp. , 643 F.2d 965 (3d Cir.1981); News¬ 
paper Guild of Greater Philadelphia, Local 10 v. 
National Labor Relations Board, 204 U.S.App. 
D.C. 278, 636 F.2d 550 (1980). 

One commentator has examined these prac¬ 
tices and policies of the NLRB in great detail 
and has concluded that differences in the appli¬ 
cable statutory mandate require the PLRB to 
disclaim any general deferral policy. Cowden, 
“Deferral to Arbitration by the Pennsylvania 
Labor Relations Board,” 80 Dickinson Law Re¬ 
view 666 (1977). 
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right to bargain collectively with each 
other with reference to any other subject, 
matter, issue or thing whether specifical¬ 
ly covered herein or wholly omitted here- 
form and irrespective of whether said 
subject was mentioned or discussed dur¬ 
ing the negotiations preceding the execu¬ 
tion of this Agreement, 

The matter of the proper interpretation 
and application of this provision was the 
primary subject of the PLRB’s opinion ac¬ 
companying its Order here subject to re¬ 
view. In its opinion, the PLRB discusses in 
detail previous decisions of that body which 
have ascribed to provisions like that set 
forth above an effect of rendering lawful 
unilateral changes in working conditions 
made by an employer with respect to mat¬ 
ters excluded from the collective agreement 
executed by the parties. The PLRB then 
asserts that its interpretation is contrary to 
the present weight of authority both in the 
private sector and in the public sector col¬ 
lective bargaining of our sister jurisdictions. 
By these authorities, a union's waiver of the 
right to bargain on mandatory subjects dur¬ 
ing the term of an agreement will not be 
found in a boiler plate waiver clause alone. 
Instead, the prevailing view, in the PLRB's 
analysis, is that such clauses may only be 
employed as a shield by either party to 
prevent incessant demands during the con¬ 
tract term made by the other party seeking 
to alter the status quo. Use of the clause 
as a sword by one seeking to impose unilat¬ 
eral changes without first bargaining is not 
favored. The PLRB concludes with its de¬ 
termination to now embrace the majority 
view and to decide the instant case accord¬ 
ingly. 

3. See e.g. Pepsi-Cola Distributing Co., 241 
NLRB No. 136, 100 LRRM 1626 (1979); Unit 
Drop Forge Division , 171 NLRB No. 73, 68 
LRRM 1129 (1968); Goodyear Aerospace 
Corp., 204 NLRB No. 119, 83 LRRM 1461 
(1973); North Sacramento School District , 3 
PERC 10079 (N.Y.1978); Monterey Peninsula 
Unified School District ; 3 PERC 10147 (Cal. 
1978). 

4. We note that the parties also included the 
following ‘‘past practices" provision in their 
agreement. 


(PaXmwlth. 1983) 

[4] We have examined the authorities 
relied on by the PLRB 3 and are convinced 
that it has accurately characterized the con¬ 
flicting positions and their relative accept¬ 
ance among the judicial and regulatory bod¬ 
ies that have addressed the debate. More¬ 
over, from our examination of the precise 
language employed by the parties to ex¬ 
press their intention in this regard, we be¬ 
lieve it is entirely reasonable for the PLRB 
to determine that the parties never intend¬ 
ed by this provision to permit unilateral 
mid-term alterations in working conditions. 4 
The PLRB has been charged with primary 
jurisdiction over, and it is possessed with 
great expertise in, the resolution of compet¬ 
ing concerns and interests among public 
employees and their employers. We defer 
to that expertise. 

ORDER 

AND NOW, this 28th day of April, 1983, 
the order of the Pennsylvania Labor Rela¬ 
tions Board in the above-captioned matter 
is hereby affirmed, 

MacPHAIL, Judge, dissenting. 

I respectfully dissent. 

While the invocation of the employers' 
restrictive smoking regulation was unilater¬ 
al in the sense that management made the 
change without specific bargaining, the reg¬ 
ulation was promulgated by the Common¬ 
wealth in response to complaints from em¬ 
ployees that smoking at the work-place in¬ 
terfered with the performance of their 
duties. It must be observed also, that un¬ 
der the regulation smoking was permitted 

Employe benefits and working conditions 
now existing and not in conflict with the 
Agreement shall remain in effect subject, 
however, to the right of the Employer to 
change these benefits or working conditions 
in the exercise of its management rights re¬ 
served to it under Article II of this Agree¬ 
ment. 

If the employer’s interpretation of the “zipper 
clause” were accepted, the purpose and effect 
of this provision would be problematic in the 
extreme. 
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in specific designated areas apart from the 
work-place. 

As the majority points out, the crux of 
this case depends upon a balancing of the 
employees’ interests in the terms and condi¬ 
tions of their employment against the em¬ 
ployer’s legitimate interest in directing the 
overall scope and direction of the enter¬ 
prise. Unlike the majority, however, I 
would conclude that a ban on smoking at 
the work-place, when such smoking affects 
the work quality or productivity of employ¬ 
ees, is a matter of inherent managerial poli¬ 
cy affecting the scope and direction of the 
employers’ enterprise. In view of the “zip¬ 
per” clause, see at 456 and the “past prac¬ 
tices” clause, see at 457, n. 4, included in 
the bargaining agreement, I would hold 
that the implementation of the Common¬ 
wealth’s smoking regulation did not consti¬ 
tute an unfair labor practice and I would, 
accordingly, reverse the PLRB. 

CRUMLISH, President Judge, joins in 
this dissent. 

DOYLE, Judge, dissenting. 

I join in the dissent and would also point 
out that, in considering the weight to be 
given on the scale balancing employee con¬ 
ditions of employment on the one hand and 
matters of inherent managerial policy on 
the other, the rights of non-smoking em¬ 
ployees, and the corresponding obligations 
of employers, must be considered. See 
Smith v. Western Electric Company, 643 
S.W.2d 10 (Mo.App.1983), where the Missou¬ 
ri Court of Appeals recently held that an 
employee may enjoin his employer from 
permitting him to be exposed to tobacco 
smoke in the employee’s workplace because 
of his medical reaction to the smoke. The 
Court found that the employer had a com¬ 
mon-law duty to provide the employee with 
a safe place to work. 



Leonard B. BERKOSKI, Petitioner, 
v. 

WORKMEN’S COMPENSATION AP¬ 
PEAL BOARD (ATLAS CHAIN & PRE¬ 
CISION PRODUCTS COMPANY, et ah), 
Respondents, 

Commonwealth Court of Pennsylvania. 
Argued Nov. 18, 1982. 

Decided April 29, 1983. 


After sustaining work-related back in¬ 
jury, claimant had received compensation 
for total disability, and, after returning to 
work, entered into supplemental agreement 
with employer which provided for payment 
of compensation at rate of $60 per week. 
Contending that he had suffered new injury 
and was entitled to greater benefits, claim¬ 
ant filed petition for review of supplement 
agreement. A referee determined that 
claimant was in fact entitled to compensa¬ 
tion at rate of $106 per week, but the 
Workmen’s Compensation Appeal Board re¬ 
versed referee’s decision, and claimant ap¬ 
pealed The Commonwealth Court, No. 
1978 C.D. 1981, Blatt, J., held that, as claim¬ 
ant introduced no evidence that supplemen¬ 
tal agreement was incorrect in material re¬ 
spect and did not even testify as to what 
purported mistake relating to agreement 
was, referee’s finding was not supported by 
substantial evidence in record, and it was 
error for referee to modify or set aside 
agreement. 

Order of Board affirmed. 


1. Workers’ Compensation £=>1155 

Workmen’s compensation claimant who 
seeks to modify agreement entered into be¬ 
tween claimant and employer has burden of 
establishing allegations upon which he re¬ 
lies in maintaining that agreement was in¬ 
correct in material respect; when he alleges 
that mistake of fact existed when said 
agreement was executed, his burden is to 
prove allegation of mistake. 
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[1] Before commencing our inquiry we 
note that it is clearly established that the 
employer’s unilateral accomplishment of a 
change in working conditions made by stat¬ 
ute the subject of mandatory bargaining is 
an unfair labor practice irrespective of 
whether the employer’s unilateral action 
takes place during the term of a collective 
agreement or following the expiration of 
such an agreement or during the course of 
negotiations intended to culminate in an 
agreement. First National Maintenance 
Corp. v. National Labor Relations Board, 
452 U.S. 666, 101 S.Ct. 2573, 69 L.Ed.2d 318 
(1981); Ford Motor Company v. National 
Labor Relations Board, 441 U.S. 488, 99 
S.Ct. 1842, 60 L.Ed.2d 420 (1979); Fibre- 
board Corp. v. National Labor Relations 
Board, 379 U.S. 203, 85 S.Ct. 398, 13 L.Ed.2d 
233 (1964); National Labor Relations Board 
v. Katz, 369 U.S. 736, 82 S.Ct. 1107, 8 
L.Ed.2d 230 (1962). See Pennsylvania La¬ 
bor Relations Board v. Williamsport Area 
School District, 486 Pa. 375, 406 A.2d 329 
(1979) (employer’s unilateral change in 
working conditions following the expiration 
of a collective agreement is an unfair labor 
practice); Appeal of Cumberland Valley 
School District, 483 Pa. 134, 394 A.2d 946 
(1978) (employer’s unilateral change during 
collective negotiations is an unfair labor 
practice); Pennsylvania Labor Relations 
Board v. Mars Area School District, 480 Pa. 
295, 389 A.2d 1073 (1978) (employer’s unilat¬ 
eral change during the term of a collective 
agreement is an unfair labor practice). 

Nevertheless, as we have indicated, the 
Commonwealth here interposes three de¬ 
fenses to the unfair labor practice charge. 
The Commonwealth first relies on PERA 
Section 702, 43 P.S. § 1101.702 which pro¬ 
vides: 

Matters not subject to bargaining 

Public employers shall not be required 
to bargain over matters of inherent man¬ 
agerial policy, which shall include but 
shall not be limited to such areas of dis¬ 
cretion or policy as the functions and 
programs of the public employer, stan¬ 
dards of service, its overall budget, utili¬ 


zation of technology, the organizational 
structure and selection and direction of 
personnel. Public employers, however, 
shall be required to meet and discuss on 
policy matters affecting wages, hours and 
terms and conditions of employment as 
well as the impact thereon upon request 
by public employe representatives. 

The proper interpretation of this provi¬ 
sion as well as of PERA Section 701, 43 P.S. 
§ 1101.701 which specifies the matters re¬ 
quired to be submitted to bargaining as 
“wages, hours and other terms and condi¬ 
tions of employment,” was set forth in 
Pennsylvania Labor Relations Board v. 
State College Area School District, 461 Pa. 
494, 507, 337 A.2d 262, 266 (1975): 

Thus we hold that where an item of 
dispute is a matter of fundamental con¬ 
cern to the employes’ interest in wages, 
hours and other terms and conditions of 
employment, it is not removed as a mat¬ 
ter subject to good faith bargaining un¬ 
der section 701 simply because it may 
touch upon basic policy. It is the duty of 
the Board in the first instance and the 
courts thereafter to determine whether 
the impact of the issue on the interest of 
the employe in wages, hours and terms 
and conditions of employment outweighs 
its probable effect on the basic policy of 
the system as a whole. If it is deter¬ 
mined that the matter is one of inherent 
managerial policy but does affect wages, 
hours and terms and conditions of em¬ 
ployment, the public employer shall be 
required to meet and discuss such sub¬ 
jects upon request by the public em¬ 
ploye’s representative pursuant to section 
702. 

The problem, then, in every case present¬ 
ing the issue of the proper scope of collec¬ 
tive bargaining is to weigh the employees’ 
interest in the terms and conditions of their 
employment against the employer’s legiti¬ 
mate interest in directing the overall scope 
and direction of the enterprise. In First 
National Maintenance Corp . v. National La¬ 
bor Relations Board, 452 U.S. at 675-676, 
101 S.Ct. at 2578-2579, the Court described 
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2. Labor Relations <t=»389 

Subject of whether employees may 
smoke at their workplaces is at center of 
those subjects properly described as “condi¬ 
tions of employment,” and is entirely unre¬ 
lated to those entrepreneurial or manageri¬ 
al judgments fundamental to basic direction 
of enterprise and removed from scope of 
mandatory bargaining by Public Employee 
Relations Act section; therefore, imposition 
of ban on smoking at employees’ work sta¬ 
tions by a director of county board of assist¬ 
ance constituted a refusal to bargain collec¬ 
tively in good faith. 43 P.S. §§ 1101.702, 
1101.1201(aX5). 

3. Labor Relations <£=*510 

Availability to union of contractual 
grievance arbitration mechanism assertedly 
broad enough to encompass dispute over 
imposition by director of county board of 
assistance of ban on smoking by employees 
at their work stations did not oust Labor 
Relations Board of its subject-matter juris¬ 
diction under section of Public Employee 
Relations Act to prevent any person from 
engaging in any unfair practice. 43 P.S. 
§ 110L1301. 

L Labor Relations <s=»257 

Parties to collective bargaining agree¬ 
ment did not intend by “waiver” or “zipper” 
clause to permit unilateral midterm altera¬ 
tions in working conditions. 


Robert F. Beck, John D. Raup, Harris¬ 
burg, for petitioner. 

Cheryl G. Young, James D. Crawford, 
Chief Counsel, Anthony C. Busillo, II, Fray- 
da Kamber, Pennsylvania Labor Relations 
Board, Harrisburg, for respondent. 

Alaine S. Williams, Jonathan K. Walters, 
Kirschner, Walters & Willig, Philadelphia, 
for Council 13. 

Before CRUMLISH, President Judge, 
and ROGERS, BLATT, WILLIAMS, 
CRAIG, MacPHAIL and DOYLE, JJ. 


ROGERS, Judge. 

The Commonwealth of Pennsylvania, as 
the employer of unionized workers of the 
Venango County Board of Assistance, here 
seeks review of an order of the Pennsylva¬ 
nia Labor Relations Board (PLRB) requir¬ 
ing it to cease certain activities which the 
PLRB has determined constitute unfair la¬ 
bor practices within the meaning of Section 
1201 of the Public Employee Relations Act 
(PERA), 43 P.S. § 1101.1201. Specifically, 
on December 5, 1977, during the term of a 
collective bargaining agreement effective 
from July, 1976 until the end of June, 1978, 
the Executive Director of the Board of As¬ 
sistance imposed a ban on tobacco smoking 
by employees at their work stations thereby 
unilaterally discontinuing a more permis¬ 
sive practice previously applicable. It is not 
disputed that this ban was imposed and 
that no attempt was made by the,T)irector 
prior to its imposition to initiate negotia¬ 
tions on the matter with the exclusive bar¬ 
gaining representative of the employees— 
intervenor AFSCME District Council 13. 
The PLRB concluded that this unilateral 
change in working conditions by the em¬ 
ployer during the effective term of a collec¬ 
tive bargaining agreement constitutes a 
“[r]efus[al] to bargain collectively in good 
faith” prohibited by PERA Section 
1201(aX5), 43 P.S. § 1101.1201(a)(5). 

The Commonwealth makes three argu¬ 
ments challenging the legal correctness of 
the Board’s order. First, the Common¬ 
wealth asserts that the matter of whether 
to permit employee smoking at their work 
stations is one of “inherent managerial poli¬ 
cy” expressly removed from the scope of 
mandatory bargaining by PERA Section 
702, 43 P.S. § 1101.702. Second, the Com¬ 
monwealth contends that the availability to 
the union of the alternative remedy of 
grievance arbitration ousts the PLRB of 
jurisdiction of this dispute. Finally, it is 
argued that a provision of the parties’ col¬ 
lective agreement has the effect of empow¬ 
ering the employer to make unilateral 
changes in working conditions like that here 
involved. We will consider these argu¬ 
ments seriatim. 
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SCHIEN BODY & EQUIPMENT CO., INC. 


"If you smoke, aok your foreman where your 
designated areas will be." 

Under the administration of this rule 
employees have been permitted to smoke 
on breaks and during their lunch hour in 
the fabrication, assembly, and work 
areas of the plant which are not the sub¬ 
ject of an absolute smoking prohibition, 
so long as they were not in the immediate 
area of acetylene or oxygen tanks. They 
are not permitted to smoke in these areas 
during work hours. 

The promulgation of this rule has 
given rise to the instant grievance, which 
has been signed by some 61 employees 
and the shop steward. The evidence was 
that some of the protesting employees 
were non-smokers. The Union does not 
protest the designation of absolute no 
smoking areas which the Company had 
previously maintained by reason of safe¬ 
ty or which have been so designated pur¬ 
suant to OSHA regulations. 

The Company’s evidence was that 
prior to promulgation of the no smoking 
rule it took into account a substantial 
body of literature and expert opinion 
which indicates that smoking may be 
hazardous to health. In addition, the 
Company introduced testimony by a phy¬ 
sician in support of this proposition. The 
arbitrator will not burden .this decision 
with a detailed resume of this evidence, 
which is generally well-known and so 
well established that the arbitrator could 
have taken judicial notice thereof. Gener¬ 
ally, there is a well established correla¬ 
tion between smoking, most especially 
cigarette smoking, and respiratory and 
circulatory ailments, as well as various 
forms of carcinoma. In addition, there is a 
growing body of evidence that non¬ 
smoke rb who are substantially exposed to 
smokers in close quarters may in¬ 
cidentally be exposed to the adverse ef¬ 
fects of smoking in degrees not too 
removed from those to which the smoker, 
himself, is exposed. According to the 
Company’s physician, smokers may have 
a higher incidence of absenteeism due to 
illness, especially during the winter 
season when Bmokers are generally more 
subject to respiratory infections and 
slower to recover from them, although no 
precise statistical data was introduced. 
The Company cited one study where it 
was noted that OSHA regulations for 
coke ovens complied with at substantial 
expense produce lower tar exposure than 
that an employee is subject to by smoking 
a single cigarette. 

6£fi8T9fOS 


According to the Company, prior to 
promulgating the rule it had received re¬ 
ports from foremen on a couple of occa¬ 
sions that non-smokers had registered 
complaints over being exposed to 
smokers. 

In April, 1975, the Company had 
sustained a rather serious fire to its farm 
body shop, which then had a wooden roof. 
This fire occurred during the strike pre¬ 
ceding the present contract at nighttime 
and the cause has not been determined. 
The Company’s present buildings are 
concrete block ana steel as primary struc¬ 
tures. 

The determination to establish the no 
smoking rule was apparently made by 
the Company’s Secretary-Treasurer, 
Norma Schien. There was no prior con¬ 
sultation with the Union before the rule 
was placed in force and effect. Not¬ 
withstanding the Union’s protest of the 
rule, it has been basically observed by the 
employees and no disciplinary action 
other than verbal cautions, which have 
not been recorded in the employees* per¬ 
sonnel files, has been administered. Mrs. 
Schien expressed surprise that the Union 
did not endorse the rule since the Union 
is safety cautious. The Union expressed 
surprise that the Company promulgated 
the rule since in negotiations the Com¬ 
pany had indicated it desired only the 
minimum amount of rules necessary to 
efficient plant operation. 

According to Union witness Ray King, 
a shear operator, smoking had been per¬ 
mitted in the shear and fabrication de¬ 
partment and dump trailer department 
in all locations except the acetylene stor¬ 
age area and the office. He stated that 
fourteen welders, including aluminum 
welders, worked in the dump trailer de¬ 
partment, and welding was done on an oc¬ 
casional basis in the shear and fabrica¬ 
tion department. He testified there were 
considerable smoke fumes from the weld¬ 
ing and that the Company did not supply 
ducts or hoods for the welding operation. 
He considered the ventilation inade¬ 
quate with one exhaust fan some 60 or 70 
feet from his work area. He testified that 
cus 'nmers came into the area and 
smoked at will during working hours. He 
indicated that welding was a source of ig¬ 
nition as was the frequent use of grind¬ 
ers, cutting torches, etc. 

Roger Motley, an aluminum welder in 
the main shop building, testified that on 
breaks the employees could smoke any 
place except in the bays where batteries 
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were charged, where diesel fuel was 
located, at the paint mixing and tool 
cribs, and the storage areas for oxygen 
and acetylene bottles. He testified 20 to 
25 welders worked in this building and 
that welding, torch cutting, and grinding 
was performed, as well as general ma¬ 
chine work. He testified that he worked 
on the east side of the building and the 
south two bays, and that there was no 
venting in his area. There were two ex¬ 
haust fans for the entire main shop and 
that smoke and fumes from welding was 
frequently trapped in the area. He is a 
non-smoker and does not work so close to 
smokers as to bother him. He testified 
that customers smoke during working 
hours in the area and that a truck driver 
and salesman employed by the Company 
have been observed to smoke in the area, 
causing the men to feel discriminated 
against. The Company’s evidence was 
that the truck driver and salesman had 
been reprimanded for smoking in viola¬ 
tion of the rule, but that customers were 
permitted to do so, and that the Company 
intended to enforce the rule against all of 
its employees, whether or not they were 
in the bargaining unit. 

Union Witness Hamby testified he is a 
production welder in the farm body shop. 
He testified that in this area smoking was 
not permitted in the paint shop, slat 
room, supervisor’s office, and tank stor¬ 
age areas, but that it was during the 
break periods over about 85% of the area. 
He stated that there were 15 welders in 
the building who used welding equip¬ 
ment and cutting torches and performed 
grinding as sources of ignition. He 
testified they had been permitted to 
smoke in the area during work hours for 
11 years before the rule was invoked. 

According to the Union witnesses, the 
amount of smoke and fumes in the areas 
where smoking had previously been per¬ 
mitted had not changed since smoking 
was prohibited during working hours. 

Norma Schien acknowledged that she 
could not visually detect any change in 
the atmosphere in the work areas since 
the rule was imposed, but felt that the en¬ 
vironment must be cleaner and healthi¬ 
er. The environment had never been test¬ 
ed by OSHA other than by walk around 
inspection, but had been approved by the 
Company’s insurers who had tested it on 
a number of occasions. She stated the en¬ 
vironment on those occasions had ex¬ 
ceeded minimum standards. She in¬ 
dicated that special exhausting equip¬ 


ment for smoke and fumes from welding 
was not required, because the minimum 
height walls in the work area were 16 feet 
and the ceilings were of add itional height 
because of the thickness of roof trusses. 
She indicated that smoke and fumes rose 
to the overhead area leaving the work en¬ 
vironment occupied by the men without 
excessive accumulations of smoke and 
fumes. She testified that she personally 
finds smoking offensive and for years had 
wanted to implement a no smoking rule, 
which she felt to be in the best interests of 
the men. She testified that tobacco chew¬ 
ing had been prohibited in the plant for 
years because the men tended to spit on 
the floor and generally leave unsanitary 
conditions. 

The Company does not presently pro¬ 
vide a lunchroom facility and lunch and 
breaks are taken by the men in the plant 
area generally as well as outdoors on 
pretty days. 

She testified no record of disciplinary 
action had been made against any em¬ 
ployee for violation of the no smoking 
rule. She stated there had been a few 
verbal reprimands and reminders, but 
the Company recorded these to a person¬ 
nel file only on a second offense in the 
course of progressive and corrective disci¬ 
pline. 

In the course of negotiations the Com¬ 
pany had proposed placing certain shop 
rules in the collective bargaining agree¬ 
ment. The Union protested doing so, al¬ 
though it apparently agreed that the con¬ 
tent of the existing rules were the proper 
subject of work rules to he promulgated 
by management. When the management 
rights clause was negotiated the Com¬ 
pany dropped its demand to include work 
rules in the contract in the face of the 
Union’s acceptance of the management 
rights clause. 

The Company evidence noted that ciga¬ 
rettes contain the warning that "theSur¬ 
geon General has determined that ciga¬ 
rette smoking is dangerous to your 
health.” The Union noted that welding 
supplies contained the caution that weld¬ 
ing, including brazing, may produce 
fumes and gases hazardous to health and 
to avoid inhalation of Buch fumes and 
gases. 

According to smoking Union wit¬ 
nesses, they became nervous by being 
deprived of the use of tobacco and they 
also smoked heavier during break peri¬ 
ods. According to the Company evidence, 
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CONCLUSIONS OF LAW 

1. The Respondent, W-I Forest Products Company, a lim¬ 
ited partnership, is an employer within the meaning of Sec¬ 
tion 2(2), (6), and (7) of the Act 

2. The Charging Party is a labor organization within the 
meaning of Section 2(5) of the Act 

3. The total ban on smoking which Respondent imposed 
upon its employees at its Peshastin, Washington plant on 
January I, 1989, does not breach the bargaining obligation 
of Section 8(d) of the Act as the ban does not constitute a 
mandatory subject of bargaining and therefore Respondent 
did not violate Section 8(aX5) and (1) of the Act 


On these findings of fact and conclusions of law and on 
the entire record, I issue the following recommended 12 

ORDER 

The complaint is dismissed in its entirety. 


12 If do exceptioc* ire filed u provided by Sec. 102.46 of the Board’* Rale* 
and Regulation the finding*, coeckakm*, aod recommended Oder that!, u 
provided in Sec. 102.4S of the Rule*, be adopted by the Board and all objec¬ 
tion* to them xhall be deemed waived for all purpose*. 
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the relevant inquiry under the federal 
equivalent to PERA Section 701—Section 
8(d) of the NLRA, 29 U.S.C. § 158(d): 
Although parties are free to bargain 
about any legal subject, Congress has lim¬ 
ited the mandate or duty to bargain to 
matters of “wages, hours, and other 
terms and conditions of employment.” A 
unilateral change as to a subject within 
this category violates the statutory duty 
to bargain and is subject to the [NLRB's] 
remedial order. ... 

Nonetheless, in establishing what issues 
must be submitted to the process of bar¬ 
gaining, Congress had no expectation 
that the elected union representative 
would become an equal partner in the 
running of the business enterprise in 
which the union's members are employed. 

Some management decisions, such as 
choice of advertising and promotion, 
product type and design, and financing 
arrangements, have only an indirect and 
attenuated impact on the employment re¬ 
lationship. (Footnotes omitted.) 

The pertinent and often repeated descrip¬ 
tion by Mr. Justice Stewart of the line of 
demarcation contained in his concurring 
opinion in Fibreboard Corp. v. National La¬ 
bor Relations Board, 379 U.S. at 222-225, 85 
S.Ct at 409-410, holding that the employ¬ 
er's decision to subcontract its maintenance 
work and the attendant decision to termi¬ 
nate a unit of unionized employees, ought 
first to have been submitted to bargaining; 
is as follows: 

In common parlance, the conditions of a 
person's employment are most obviously 
the various physical dimensions of his 
working environment. What one's hours 
are to be, what amount of work is expect¬ 
ed during those hours, what periods of 
relief are available, what safety practices 
are observed, would all seem conditions of 
one's employment. 

This kind of subcontracting falls short of 
such larger entrepreneurial questions as 

1. We recently held in Chambersburg Area 


what shall be produced, how capital shall 
be invested in fixed assets, or what the 
basic scope of the enterprise shall be. 

Employing these formulations, the Na¬ 
tional Labor Relations Board and the Unit¬ 
ed States appellate courts have repeatedly 
held that matters pertaining to an employ¬ 
ee’s break time and the use thereof must be 
submitted to bargaining. See Ford Motor 
Co. v. National Labor Relations Board, su¬ 
pra (in plant food services and vending ma¬ 
chine prices); American Oil Co. v. National 
Labor Relations Board, 602 F.2d 184 (8th 
Cir.1979) (revision of work schedule); Inter¬ 
national Woodworkers of America, AFL- 
CIO v. National Labor Relations Board, 127 
U.S.App.D.C. 81, 380 F.2d 628 (1967) (work¬ 
week changes); Larsen Supply Co., Iny., 251 
NLRB No. 175, 105 LRRM 1177 (1980) 
(lunch hour changes); Appalachian Power 
Co., 250 NLRB No. 38, 104 LRRM 1366 
(1980) (discontinuance of washup period); 
J.P. Steven's Co., Inc., 239 NLRB No. 95, 
100 LRRM 1052 (1978) (reduction in break 
time given to consecutive shift workers); 
Anchor Tank, 239 NLRB No. 52, 99 LRRM 
1622 (1978) (change in lunch break punch- 
out policy); Chateau de Ville, Inc., 233 
NLRB No. 161, 97 LRRM 1051 (1977)/revo¬ 
cation of permission to drink coffee previ¬ 
ously extended to on-break waitress em¬ 
ployees.) Indeed, the NLRB has held that 
the subject of a smoking ban must be sub¬ 
mitted by the employer to bargaining. 
Chemtronics, Inc., 236 NLRB No. 21, 98 
LRRM 1559 (1978). See also Albert's Inc., 
213 NLRB 686, 87 LLRM 1682 (1974) (uni¬ 
lateral area restrictions on smoking). 

[2] The subject of whether employees 
may smoke at their workplaces appears to 
us to be at the center of those subjects 
properly described as “conditions of employ¬ 
ment” and to be entirely unrelated to those 
entrepreneurial or managerial judgments 
fundamental to the basic direction of the 
enterprise and removed from the scope of 
mandatory bargaining by PERA Section 
702, 43 P.S. § 1101.702. 1 

School District v. Pennsylvania Labor Relations 
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have time after that, nor did she notify 
anyone in supervision that she did not 
have time to do the Inspections. She 
admitted, under examination, she had 
a second job and still holds that job. 
She said she is committed to two Jobs 
due to circumstances. She testified to 
receiving notice of the meeting to be 
held on 3/18/87, but "forgot” it. She 
also said she did not have time before 
the end of her shift to do the inspec¬ 
tions asked by supervision. 

Arguments: 

The Union argues that due to a doc¬ 
tor’s note dated 8/6/87 which stated 
that grievant was seen on 3/4/87 the 
absences of 3/3, 4 and 5/87 should be 
stricken. It also argues that grievant 
did inspect the hairpin at the outset of 
the day. and found they were one inch 
too short. She notified the employee to 
correct this error. Lastly the Union 
argues the grievant was not ordered to 
stay over in order to inspect the parts 
at or near the end of her shift; it also 
felt there was no substance in the 
scheduled meeting, and grievant could 
have been given the same information 
on a one on one basis. 

The Company maintains the doc¬ 
tor's note dated about three months 
after the warning for absences and 
tardiness contained absolutely no rea¬ 
sons for the visit to the doctor nor did 
it set forth any basis for absence from 
work for any day or days. It further 
states the warning for carelessness of 
work (1200 hairpins 1” too long) was 
the third written warning about care¬ 
lessness and the inspection of these 
units once an hour was her responsi¬ 
bility which she ignored. It argued 
further, that if what grievant said 
about the other work was true, she 
failed In her obligation to notify super¬ 
vision to have someone else inspect. 
Grievant also admitted that she had 
been asked by supervision to finish in¬ 
specting the parts before she left. It 
alleges there was sufficient time to in¬ 
spect before the end of the shift, and 
she failed to do the requested work. 
Lack of attendance at the scheduled 
meeting was insubordination. The 
Company also says, given the prior 
disciplinary actions and the above 
events, it is clear the grievant was not 
fulfilling her obligations to the Com¬ 
pany. and there was proper cause to 
terminate her employment. 

Findings 

It has been universally held by arbi¬ 
trators that refusing work assign¬ 
ments constitutes Insubordination. 
Such a refusal may be by direct words 
or by argumentative reluctance to per¬ 
form the work. 


in this case, it appears clear that the 
grievant knew a week in advance of 
the scheduled meeting and that it had 
a conflict with the working hours of 
her second Job. She chose to ignore the 
instructions to attend this meeting, 
gave no excuse, and elected to go to her 
second job. Your arbitrator cannot 
give credence to her excuse that she 
"forgot". She was again reminded 
twice on the day of the meeting, once 
within 45 minutes of the meeting. It 
also appears her desire to leave for her 
second job caused her to refuse to do 
the request inspections near the end of 
her shift. 

Your arbitrator finds no fault with 
maintaining two jobs so long as the 
second Job does not interfere with the 
responsibilities of, and work perform¬ 
ance of the primary employment. The 
absences and tardiness may also have 
resulted from this conflict of jobs as 
well as the carelessness of her work 
performance. 

In any event, I find that the prob¬ 
lems involved here did occur and were 
basically caused by grievant herself. 
The only mitigating circumstance is 
grievant’s long employment and work 
history without a problem prior to the 
incidents involved here. I also find jus¬ 
tification for discharge without pro¬ 
gressive discipline (time off without 
pay) based on the agreement of the 
Company and Union to eliminate such 
procedure. 

An employee who is habitually ab¬ 
sent or late, is careless in his or her 
work, and is one who fails to perform 
work when asked is of little or no value 
to an employer. However, based on 
grievant’s prior work history and long 
service, your arbitrator feels mitiga¬ 
tion of punishment may be beneficial. 
Your arbitrator finds that the second 
job does Interfere with grievant being 
able to do her work in a reasonable 
manner. 

Grievant is to be reinstated without 
back pay, and with the loss of seniority 
for the period she was off the job. pro¬ 
vided. however, she agrees and actual¬ 
ly resigns from her second job. In the 
event she elects not to do so within two 
weeks from the receipt of this decision, 
then the employer has no further obli¬ 
gation and the action it took is sus-. 
tained. 


AWARD; 

Grievance sustained in part upon 
condition being fulfilled. 
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LENNOX INDUSTRIES - 
Decision of Arbitrator 


In re LENNOX INDUSTRIES, INC. 
and INTERNATIONAL UNION 
UNITED AUTOMOBILE. AERO¬ 
SPACE & AGRICULTURAL IMPLE¬ 
MENT WORKERS OF AMERICA, 
Local 893, Unit 11, FMCS Case No. 
87/13801, December 4, 1987 

Arbitrator: Robert L. Gibson, select¬ 
ed by parties through procedures of 
Federal Mediation and Conciliation 
Service 

SMOKING 

— Policy change — Condition of em¬ 
ployment ► 118.25 ►124.70 

Employer was not required to bargain 
over smoklng-pollcy changes that added 
restrooms and meeting rooms to designated 
non-smoking areas, despite claims that fac¬ 
tory rules are part of contract and right to 
smoke Is condition of employment, where 
smoking had been prohibited In certain 
hazardous areas for many years, rules hi 
fact are not part of contract, and smoking 
still is permitted at work stations and in 
aisles and hallways. 


CONTRACTS 

— Rules and regulations — Incorpo¬ 
ration in contract ►24.111 

Factory rules and regulations are not 
part of contract even though rules are pub¬ 
lished In same booklet as contract and sev¬ 
eral contract provisions refer to rules, 
where union's failure to object to any pre¬ 
vious unilateral rule changes Indicates that 
parties did not consider rules and other in¬ 
formation in booklet to be part of contract. 


Appearances: For the employer — 
John F. Veldey, attorney. For the 
union — Max L. Tipton, international 
representative. 

CONDITION OF EMPLOYMENT 
I. Nature of Case/Proceedings 

GIBSON, Arbitrator: — On Decem¬ 
ber I, 1986, the Company posted the 
following No Smoking Policy to be ef¬ 
fective January 5, 1987: 

"Lennox Is responsible for providing a 
healthy and safe work environment for all 
of our employees. 

"After careful review and consideration of 
all available Information. Lennox has decid¬ 
ed to take additional positive steps toward 
providing a smoke-free working environ¬ 
ment. 

"Starting Monday. January 5th, 1987, the 
existing smoking policy will be enforced. It 


E rohibits smoking In the areas of potential 
ealth or safety hazards. In addition to 
those current no smoking areas, the follow¬ 
ing areas will be designated as non-smok¬ 
ing: 

1. The Alre-Flo Cafeteria; 

2. All restrooms (factory and office as well 
as those In AEA VI); 

3. Mail room; 

4. Safety and First Aid; 

6. Employee Relations; 

6. Division lobby; 

7, All meeting rooms Including the Board 
Room, Factory Conference Room, Sales 
Conference Room and all Quality Assur¬ 
ance meeting rooms. 

"All potential new hires and visitors will 
be informed of our no smoking areas. 

"To help smokers adjust to the new policy. 
Lennox will be offering smoking cessation 
programs. The first program will begin In 
January. More information on all these 
programs will be provided. 

“I believe the non-smoking policy will en¬ 
hance the health and quality of work life 
for all our employees at Lennox. I also rec¬ 
ognize. however, that for some smokers this 
will be a difficult period of transition. I hope 
non-smokers will be sensitive to these Issues 
for smokers, because the success of this 
policy will depend on the cooperation of 
smokers and non-smokers alike. 

“Any conflicts not resolved between em¬ 
ployees should be brought to the attention 
of the appropriate supervisory personnel. In 
all cases the desire of a non-smoker to pro¬ 
tect his or her health will take precedent 
over the employee's desire to smoke. As with 
all company policies, continued infractions 
may lead to disciplinary action up to and 
Including termination. 

"The no-srnoklng policy stresses coopera¬ 
tion on the part of all employees. Everyone 
has the responsibility to help carry out the 
spirit of the policy In a way that fosters 
good working relationships.” 

The Union protested this policy on 
December 23, 1986, when it filed this 
grievance: 

"Nature of Grievance: No Smoking Policy 
"Contract Article: Factory Rules and 
Regulation Section No. 2, paragraph 4 
"Complaint: The privilege of smoking on 
the job was a right that was negotiated for, 
and is not subject to a policy change. 

“If the Company wants a non-smoking 
plant. It must negotiate for that." 

The Company denied this grievance. 
In its Third Step answer, the Com¬ 
pany said: 

"We held the third step meeting on this 
policy grievance. The Union's position was 
that tills should have been negotiated un¬ 
der working conditions. 

“The Company’3 position, with which I 
concur. Is that smoking has never been a 
subject of negotiations and that It Is not a 
negotiable item. 

“Looking at the health consideration, 
smoking is becoming more a recognized 
health nazard for not only the smoker, but 
also for those affected by the passive smoke. 
The Surgeon General most recently has 
covered this in one of his statements. 

"We have Just taken minimal precautions 
in the No Smoking policy, and have desig¬ 
nated only certain areas as No Smoking. 
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SCHIEN BODY & EQUIPMENT CO., INC. 
stances of this case. While the Company’s ism, and, for that matter, increase the 


evidence indicates that one or two 
foremen had suggested complaints by 
non-smokers, this evidence is, at best, 
hearsay once removed, which is counter 
balanced by the fact that many non- 
smokers have joined the instant griev¬ 
ance. The evidence indicates that under 
the conditions of the shop the employees 
work in an open area where smoke and 
fumes rise out of the work area rather 
quickly, rather than in confined small 
areas where smoke and fumes tend to ac¬ 
cumulate. The evidence also demon¬ 
strates that the employees largely work 
at some distance from one another and 
that no perceptible difference in the 
amount of fumes and smoke in the atmos¬ 
phere was detectable with or without the 
no smoking rule. Under these circum¬ 
stances, the arbitrator cannot find that 
the no smoking rule in any way signifi¬ 
cantly protects non-smokers. The fact 
that smoking is permitted in the same 
areas during breaks and at lunch in¬ 
dicates that the rule was not primarily 
promulgated to protect non-smoking em¬ 
ployees, since they are subjected to heavi¬ 
er amounts of smoke during these peri¬ 
ods, when smoking employees will all 
light up. 

Turning to the health consideration, 
the arbitrator accepts the evidence that 
there is a relationship between smoking 
and health, as previously noted, and that 
this relationship is so well known that he 
would have taken judicial notice of it ab¬ 
sent the Company’s evidence. Such a 
relationship is not, however, immediate 
but is, at best, cumulative over the use of 
cigarettes over an extended period. 1 

In this regard, the arbitrator finds that 
the relationship between health and ciga¬ 
rette smoking is direct and proximate. As 
such, cigarette smoking undoubtedly also 
bears a direct and proximate relationship 
to absenteeism. 

The fact that the relationship between 
cigarette smoking and health is direct 
and proximate does not necessarily make 
the rule invoked by the Company directly 
and proximately related to the Com¬ 
pany’s legitimate business interests, 
however, unless the rule can be said to 
directly and proximately benefit the 
smokers health so as to reduce absentee- 

1 It i* interesting to note that there are some stu¬ 
dies that indicate that pipe and cigar mnokers have a 
longer life expectancy than non-smokers, not¬ 
withstanding an increased incidence in lip and 
mouth cancer. 


longevity of good employees. In this re¬ 
gard, the arbitrator is compelled to the 
conclusion that the relationship between 
the rule and the health of the employees 
is, at beat, remote. This is true because 
the employees are not thereby stopped 
from smoking. They will continue to 
smoke on non company time, as well as 
during breaks and lunch periods. There is 
no evidence that the enforcement of the 
rule would even significantly reduce the 
amount of cigarette or tobacco consump¬ 
tion, since there is a known propensity to 
utilize tobacco more heavily after periods 
when its use is deprived. One has only to 
observe smokers at the end of a church 
service to readily see this relationship. 

The essence of the arbitrator’s finding 
is that the evidence clearly discloses a 
direct relationship between Bmoking and 
health, but it fails to disclose a direct rela¬ 
tionship between the no smoking rule 
and health, i.e. that the existence of the 
no smoking rule will have any bearing 
upon the employee’s health. The rule will 
not change the smoker’s habits, nor is 
there any evidence that it will even sig¬ 
nificantly reduce the habit so as to con¬ 
tribute to the smoking employee’s 
health. At best, the relationship between 
the rule and the employee’s health is 
remote, speculative, and conjectural. 

To support a rule whose relationship to 
the Company business needs is remote, 
speculative, and conjectural is fraught 
with substantial danger to the personal 
freedoms of employees. For example, 
there are studies which show an increas¬ 
ing relationship between the use of coffee 
and other beverages containing caffeine 
and heart disease. Should a company, 
based upon the possible relationship to 
the health of its employees, be permitted 
to ban the use of coffee, Coca-Cola, and 
tea on its premises during break and 
lunch periods? By the same token, there 
is increasing evidence that certain food 
additives may constitute a health hazard 
over a sufficiently large statistical sam¬ 
pling. Should a company thereby, be¬ 
cause of its interest in employees’ health, 
be permitted to control what employees 
will carry in their lunch boxes and con¬ 
sume during lunch periods on company 
time? The arbitrator is inclined to think 
not. The relationship between those ac¬ 
tivities and the employee’s health as an 
individual, is, at best, remote and in¬ 
direct. The corresponding restriction 
upon the employee’s personal freedom 
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can hardly be justified by the Company’s 
legitimate business interests. 

Another consideration in evaluating 
the reasonableness of a rule is whether or 
not the rule is longstanding or newly 
promulgated. If an employee accepts em¬ 
ployment and builds his economic securi¬ 
ty around a job, knowing that certain con¬ 
ditions exist which limit his personal 
freedom, the enforcement of a rule mak¬ 
ing such restrictions is much more rea¬ 
sonable, because the employee expected 
it from the beginning. On the other hand, 
a freedom which he had when he accept¬ 
ed the conditions of employment and 
built his economic expectations on the ex¬ 
istence of a job should be more jealously 
guarded. A new rule imposing a new con¬ 
dition upon employment by restricting 
his personal freedom may be such that he 
would not have accepted the employment 
originally had he known of the rule, yet 
he is placed in the position of choosing be¬ 
tween the new rule and the economic se¬ 
curity toward which he has worked. The 
reasonableness of hair codes, for exam¬ 
ple, has often turned on whether the hair 
code was in existence when the employ¬ 
ees accepted employment or is a new re¬ 
striction upon their personal freedom 
newly promulgated. In the present case, 
there is a long tradition that employees 
were permitted to smoke on the job in 
areas where no immediate safety hazard 
was presented. This must be a significant 
consideration in determining the 
reasonableness of the instant ruling. 

The arbitrator has searched the ar¬ 
bitration literature at some length for 
precedents in point with this case, where 
the reasons for a no smoking rule were 
not direct and immediate, with only lim¬ 
ited success. The parties, in their briefs, 
have cited cases which are, at best, appli¬ 
cable by analogy and principle upon a 
company’s rule making powers. 

The most directly in point case found 
by the arbitrator was decided by Arbitra¬ 
tor Samuel H. Jaffeein 1971, Board of Ed¬ 
ucation of Carroll County and Carroll 
County Teachers Association, 71-1 ARB, 
para. 8400, Issue No. 2, p. 4440. In that 
case the Board of Education unilaterally 
promulgated a policy banning smoking 
by teachers in all county schools. The 
School Board had previously afforded 
smoking facilities in teachers’ lounges, 
providing ashtrays. The arbitrator or¬ 
dered the no smoking policy rescinded be¬ 
cause of that long standing practice. 


The arbitrator would find that the 
reasons supporting a smoking ban in the 
Board of Education much stronger than 
those existing in this case, because there 
the policy would not only be supported bv 
health considerations but bIbo by consid¬ 
erations of example upon young minds. 
The consistency of the policy in such case 
to ban all smoking on the school premises 
was substantially greater than in the pre¬ 
sent case where smoking is permitted 
during the breaks and lunch periods. 

Under all of the circumstances of this 
case, the arbitrator finds that the no 
smoking rule as promulgated by the Com¬ 
pany in areas where an immediate safety 
hazard does not exist is unreasonable. 

AWARD 

For the reasons stated, the grievance is 
sustained. To the extent that the no 
smoking rule conflicts with this decision, 
the Company is directed to rescind it and 
to strike all records of disciplinary action 
based upon violation thereof. 


HACIENDA HOTEL — 

Decision of Arbitrator 

In re HACIENDA HOTEL [Las Vegas, 
Nev.) and INTERNATIONAL 
BROTHERHOOD OF TEAMSTERS, 
CHAUFFEURS, WAREHOUSEMEN 
AND HELPERS OF AMERICA, LOCAL 
996, November 4, 1977 

Arbitrator: Julius N. Draznin 

DISCHARGE 

—Misconduct — Parking attendant 
► 118.646 ► 118.801 

Hotel employer improperly discharged 
parking attendant for willful misconduct 
when he shouted at customer for parking his 
car in area that is not intended for customer 
self-parking, under contract provision stating 
that before discharging employee for reasons 
other than dishonesty or willful misconduct, 
employer will first give written warning of un¬ 
satisfactory conduct and allow employee a rea¬ 
sonable opportunity to correct any deficiency, 
since employee was not given opportunity to 
correct deficiency, and although yelling at cus¬ 
tomer in parking lot is serious, it is not so 
grievous that it merits discharge for first of¬ 
fense. Grievant is ordered reinstated without 
back pay or any other benefits on condition 
that should he commit any similar acts, he will 
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negotiating the rule making power only 
for the purpose of promulgating a mini¬ 
mum number of rules and regulations 
which were essential to the orderly 
operation of the Company’s business. 
This clearly advised the Union that re¬ 
tention of the rule making power was ex¬ 
clusively for the purpose of promulgating 
rules and regulations which were reason¬ 
able and necessary to the Company’s 
business. The Union acceded to this 
power in the face of specific rules and 
regulations which the Company had 
which the Union deemed to be reasona¬ 
ble and necessary to the Company’s busi¬ 
ness. Given this bargaining history, the 
Company must be regarded as having, in 
substance, told the Union that this power 
is for reasonable rules and regulations 
and for no other purpose. 

4. The specific language of Article 1, 
Intent and Purpose, further fortify this 
interpretation. In that provision the 
parties have specifically covenanted 
that, among other purposes, the intent of 
their contract is "to promote harmonious 
relations between the Company, its em¬ 
ployees, and the Union . . . This 
clearly announces an intent and purpose 
that the rights secured to both parties are 
to be exercised reasonably to promote 
harmonious relations. If the Company in¬ 
tended to reserve a right to promulgate 
unreasonable rules and regulations, that 
would clearly run contrary to the intent 
and purpose as stated in Article 1 and 
would place those provisions in conflict. 
Granted a specific contract provision 
should prevail over a general one, all else 
being equal, but when the management 
rights clause is read in light of Article 1, 
this further fortifies the mutual under¬ 
standing of the parties that the Com¬ 
pany’s rule making power should be rea¬ 
sonably exercised, which is not in conflict 
with the specific provision of the manage¬ 
ment rights clause. 

6. Other portions of the management 
rights clause further fortify this mean¬ 
ing. For example, the management 
rights clause in which the rule making 
power is reserved also reserves to the 
Company the right to discipline and dis¬ 
charge "for cause.” The term "cause,” 
sometimes phrased as "proper cause” or 
"just cause,” which have synonymous 
meanings, is a term of art when used in 
labor relations agreements. “Cause” is a 
well defined concept which has evolved in 
the field of labor relations and the use of 
that term invokes a whole series of prin¬ 


ciples, including concepts of "industrial 
due process” (which is analogous to but 
not the same as due process of law to in¬ 
sure basic fairness). Under concepts of 
"cause” and employer will not be per¬ 
mitted to enforce by discipline an un¬ 
reasonable work rule. Discipline may 
only be administered to enforce reasona¬ 
ble rules. 

If the interpretation placed upon its 
rule making power advocated by the 
Company were adopted, i.e., that the 
Company could promulgate unreasona¬ 
ble work rules, an inherent inconsistency 
in the management rights clause, itself, 
would result, i.e., that the Company could 
promulgate a rule which would be totally 
unenforceable. This would mean that the 
parties had contracted for a purposeless 
rule making power. The parties must be 
intended to have drafted their language 
with a purpose and the only purpose of 
giving the Company a right to promul¬ 
gate a rule would be to permit it to 
promulgate one which it could enforce. 
This purpose of being able to enforce a 
rule is clearly set forth and an inherent 
part of the Company’s right to establish 
and modify rules. Since under concepts of 
"cause” it could enforce only a reasona¬ 
ble rule, the right to establish rules and 
regulations must be regarded as the right 
to establish reasonable rules and regula¬ 
tions. 

Taking into account all of the foregoing 
factors, the arbitrator is compelled to 
find and does find that the employer’s 
rule making power is subject to a limita¬ 
tion of reasonableness. The arbitrator 
will not burden this decision by citing the 
parties to innumerable decisions of other 
arbitrators who have made similar find¬ 
ings in interpreting contract language 
and which are readily available in the in¬ 
dexes and digests of the labor arbitration 
report services. 

III. 

Having determined that the Com¬ 
pany’s rule making power is subject to 
the limitation of reasonableness, if for no 
other reason than unreasonable rules 
could not be grounds for discipline under 
concepts of just cause incorporated into 
the same management rights clause, the 
issue must turn to whether or not the no 
smoking rule promulgated by the Com¬ 
pany is reasonable. 

The test of the reasonableness of work 
rules is whether or not the work rule is 
related to the legitimate business objec- 
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lives of the Company, i.e., the Company’s n 
production, sales, and profit. Certainly, b 
in this regard, health and safety consider- a 
ations are part of legitimate business ob- t 
jectives. By the same token, a Company C 
will not be permitted to impose itself i: 
upon the personal lives and habits of em- p 
ployees absent a legitimate business ob- t 
jective. To a certain extent, the determi- r 
nation of the reasonableness of a rule or t 
regulation involves the balancing of in- a 
terest, with the Company’s legitimate d 
business requirements to be considered t 
on one side of the scale and the employ- o 
ee’s right to exercise personal freedoms t 
free from unnecessary interference (ex- v 
cept by government) on the other side of v 
the scale. Because management has d 
retained the rule making power, its s 
determinations are entitled to a prima c 
facie presumption of reasonableness, c 
Once any evidence of unreasonableness c 
is introduced, however, the prima facie t 
presumption disappears and the evi- c 
dence will weigh equally. 

In weighing the evidence of t 
reasonableness the relationship between r 
the rule and the Company’s legitimate r 
business interests must be direct and € 
proximate, as opposed to indirect and i 
remote. Numerous factors may be taken r 
into account, depending upon the partic- d 
ular circumstances of the case, including i 
the history and past practices and the t 
relationship between the parties. fi 

Turning to a review of some of these [ 
criteria, no smoking rules have frequent- 8 
ly been upheld as directly and proximate- 1 
ly related to the employer’s legitimate t 
business needs under the following cir- £ 
cumstances: Where smoking presents an c 
immediate hazard to life, limb or proper- ^ 
ty, as in oil refineries, coal mines, and e 
other places where flammable or volatile ( 
substances occur; where smoking may £ 
contaminate the Company’s product, as fl 
in the case of food packing industries and c 
the manufacture of delicate instruments; ( 
where smoking may affect the Com¬ 
pany’s appearance to the public, as with i 
sales personnel in food and clothing 1 
establishments, even though the mem- ^ 
bers of the public themselves are per- < 
mitted to smoke; and, where smoking < 
demonstrably affects productivity, as in £ 
industries where both hands are con- I 

stantly employed on delicate controls, f 

The arbitrator will not burden this deci¬ 
sion with numerous citations which have 1 
upheld no smoking rules under these con- t 
ditions. In all of those cases, however, the i 


no smoking rule has been found reasona¬ 
ble upon a specific finding that there was 
a direct, immediate, and proximate rela¬ 
tionship between the smoking and the 
Company’s legitimate business interest 
in safety, productivity, quality control, or 
public appearance. In many such cases, 
the immediate need for the no smoking 
rule has been so directly demonstrable 
that violation of such a rule is regarded as 
an industrial felony which will justify 
discharge for a first offense. This has cer¬ 
tainly been true in many cases arising in 
oil refineries and coal mines. In connec¬ 
tion with an arbitration, this arbitrator 
was recently required to review the in¬ 
vestigative findings in several coal mine 
disasters, and in one that involved sub¬ 
stantial loss of life there was evidence of a 
charred match and smoking materials, 
clearly demonstrating the direct, imme¬ 
diate, and proximate relationship be¬ 
tween the no smoking rule and the safety 
of that employee and of others. 

In the present case the relationship be¬ 
tween smoking and the Company’s legiti¬ 
mate business interests are much less im¬ 
mediate. Lack of immediacy, itself, how¬ 
ever, does not necessarily render the rule 
indirect and remote. The Company has 
made no contention, nor would the evi¬ 
dence support any finding, that smoking 
interfere demonstrably with productivi¬ 
ty. There is nothing that would justify the 
arbitrator in finding that smoking em¬ 
ployees are less productive than non- 
smokers. Since the Union has not chal¬ 
lenged the no smoking rule as it applies 
to areas where an immediate safety haz¬ 
ard would be presented, safety, per se, as 
opposed to health, is not involved. 
Whether or not employees smoke in the 
shop could have little bearing upon the 
Company’s public appearance insofar as 
affecting sales is concerned. Certainly 
smoking under the circumstances of this 
case in no way affects the quality of the 
Company’s product. 

Having removed these direct and prox¬ 
imate business considerations as not 
being involved, the question turns upon 
whether or not the no smoking rule has a 
direct and proximate effect upon the 
Company’s interest in the health of its 
employees or upon the Company’s duty to 
protect non-smoking employees from of¬ 
fensive conduct by smoking employees. 

Turning to the latter consideration 
fir^N the evidence is not persuasive that 
smoking creates an offensive environ¬ 
ment for non-smokers, under the circum- 
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retains the right to make reasonable 
rules and regulations for the purpose 
of maintaining safety. In this dispute 
the Company has promulgated a rule 
which limits the area and the time 
during which smoking can take place. 
The Agreement also forbids smoking 
in prohibited areas. Formerly employ¬ 
ees were permitted to smoke at their 
work stations while certain areas of 
the plant were designated as non¬ 
smoking areas. The Company now has 
limited smoking to only two areas of 
the plant, and further, that smoking is 
limited to scheduled break times. In 
order to determine if the Company has 
acted within the authority it has re¬ 
tained in the Agreement, a determina¬ 
tion must be reached as to whether or 
not the rule is reasonable and if it was 
promulgated for valid safety reasons. 

Although the employees have been 
permitted to smoke at their work sta¬ 
tions prior to the issuance of the rule, 
several recent occurrences caused the 
Company to examine its smoking 
practice. First, the fire at the Lake 
City Industries plant became a con¬ 
cern to the Company. Among the pos¬ 
sible reasons for the fire at Lake City 
was the belief that the fire was started 
by a discarded cigarette. It is recog¬ 
nized that a fire at another Company 
should have little impact on the long¬ 
standing practices at an unrelated 
company, however, the fire did cause 
Company officials to question their 
own safety practices related to smok¬ 
ing. A second, and a far more impor¬ 
tant occurrence, was the discovery of a 
fire at the plant itself. Fortunately, 
the fire was discovered in a timely 
manner and extinguished without fur¬ 
ther damage. The cause of the fire was 
surmised to be a discarded cigarette 
thrown on top of an oily glove. The 
final occurrence took place when a 
cleaning company employee men¬ 
tioned his concern over the possibility 
of a fire from the machine oil and the 
discarded cigarette butts on the floor. 
When viewed as a whole, it must be 
determined that the Company had 
sufficient cause to examine the smok¬ 
ing practice at the plant. 

Wilson Investigated conditions in 
the plant and determined that smok¬ 
ing should be limited. He based his 
finding on the existence of the oil on 
the floor, the wrapping paper strewn 
about the floor, saw dust in the ship¬ 
ping area, wooden pallets used during 
production and general debris on the 
floor. The Union, on the other hand, 
maintains that the fire hazards listed 
by the Company are minimal at worst. 
It noted that the spot welder sprays 
hot sparks in the same area where 
smoking is banned. The question of if 


the rule was Imposed for safety rea¬ 
sons must be resolved In favor of the 
Company. It is the Company’s obliga¬ 
tion to provide a safe work environ¬ 
ment. The Company has established 
the possibility of a fire being caused by 
a cigarette being discarded and Ignit¬ 
ing one of the cited sources. If that 
should occur, the safety of the employ¬ 
ees would be at risk, along with their 
continued employment at a fire dam¬ 
aged plant. The banning of smoking at 
the work station is not unreasonable 
and, therefore, falls within the author¬ 
ity of the Company to issue such a 
rule. 

The limiting of smoking to break 
times is also found to be reasonable. 
The Agreement reserves to the Com¬ 
pany the right to manage its oper¬ 
ations. Limiting the time that employ¬ 
ees may be away from their work 
stations falls squarely within the re¬ 
tained right to manage the operation. 
The impact on production must be 
considered if the Union’s position that 
employees should be permitted to leave 
their work stations whenever they de¬ 
sire to smoke is considered. The Com¬ 
pany’s rule of limiting smoking to 
break periods addresses such concern. 
As such. It must be found that limiting 
the times during which smoking may 
take place falls under the Company’s 
right to manage and direct its oper¬ 
ations. 

The record reveals that there well 
may be a question as to the adequacy 
of the areas designated for smoking. 
The record establishes that the smok¬ 
ing areas become crowded during the 
break periods. It is also evident that 
designating the assembly room picnic 
table area as a smoking area may 
cause problems for those non-smoking 
employees using the area for eating 
lunch. The grievance does not specifi¬ 
cally challenge that adequacy of the 
designated smoking areas, however, 
the Company would be well advise to 
examine this problem and to relieve 
the overcrowding and other related 
unsatisfactory conditions. 

The Company’s contention that 
banning smoking at the work station, 
and limiting the smoking to designat¬ 
ed areas, will, in some manner, im¬ 
prove the health and well being of the 
employees is rejected as being offered 
without foundation. Smoking is stnl 
being carried on at the plant. The only 
change which has taken place relates 
to the time and place where the smok¬ 
ing is permitted. The company cannot 
cite concerns for the health of its em¬ 
ployees as grounds for issuing the new 
smoking rule. 

Based on the foregoing it is found 
that the Company did not violate the 


Agreement when it issued the new 
smoking rules. The rule Is found to be 
reasonable within the authority re¬ 
tained by the Company under the pro¬ 
visions of the Agreement. The Com¬ 
pany has established valid safety 
concerns for promulgating the new 
rules. For all these reasons the remedy 
requested will not be granted. 

AWARDED 

The grievance Is denied. 


CLEVELAND ELECTRIC 
ILLUMINATING CO. — 

Decision of Arbitrators 


In re CLEVELAND ELECTRIC IL¬ 
LUMINATING COMPANY and 
UTILITY WORKERS UNION OF 
AMERICA, LOCAL 270, AFL-CIO, 
AAA Case No. 53 300 0426 86, Griev¬ 
ance No. 272-AV-86, February 2, 1987 
Arbitration Panel: Charles A. Mor¬ 
gan Jr., neutral chairman; Richard A. 
Peterka, company arbitrator; Hank 
Refiner, union arbitrator 

DRUGS AND ALCOHOL 


— Discharge — Excessive absentee¬ 
ism ►118.6361 ►118.653 

Discharge was too severe for employee 
with record of excessive tardiness and ab¬ 
senteeism resulting from use of Intoxicants, 
where she performed adequately when 
present and received two promotions during 
last ly, years on Job. she had totally rejected 
all alcohol and drugs before being dis¬ 
charged. and she had sought help In her 
rehabilitation efforts, through employer 
and third parties, when she realized she 
could not totally abstain without support. 


REMEDY 


— Absenteeism — Drug and alcohol 
dependency — Modification of penal¬ 
ty >-118.03 ►118.806 

Employee who was discharged for exces¬ 
sive absenteeism resulting from use of in¬ 
toxicants is ordered reinstated to former or 
similar position within reasonable time, 
with any tardiness or unexcused absence 
during succeeding six months constituting 
grounds for discharge, and without back 
pay or accrual of any benefits during period 
of non-employment. 


LAST-CHANCE REINSTATEMENT 
Background 

MORGAN, Arbitrator — On Au¬ 
gust 11, 1986, the Grtevant was termi¬ 
nated as a result of an Incident of tar¬ 
diness. Thereafter, a timely grievance 
was filed and, not having been resolved 
through the normal grievance resolu¬ 
tion procedure concerning a dis¬ 
charge, the matter proceeded to arbi¬ 
tration. 

Applicable Contract Provisions 

ARTICLE III - Rights of Management 

Section 1. 

The management of the Company, the 
direction ana control of the property and 
operations, and the composition, assign¬ 
ment, direction and determination of the 
size of working forces belong to, reside In 
and shall be controlled by the Company, 
provided that these rights shall not be exer¬ 
cised for the purpose of unjust discrimina¬ 
tion against any employee, or to avoid any 
of the provisions of this agreement. 

The Company shall have the right to ex¬ 
ercise full control and discipline In the In¬ 
terest of proper service and the conduct of 
Its business, subject, however, to the em¬ 
ployee’s privilege of bringing a grievance as 
herein provided for In Article V. 

ARTICLE VJ - Seniority 

Section 9. 

All leaves of absence for periods of more 
than two (2) weeks except sick leaves and 
military leaves shall be requested and ap¬ 
proved In writing and shall state the condi¬ 
tions thereof. A copy of each such leave of 
absence shall be kept on file by the depart¬ 
ment manager and a copy furnished to the 
employee and to the Union. 

(c) While receiving sick leave benefits, an 
employee will accumulate seniority. After 
the expiration of such benefits, he will re¬ 
tain but not accumulate seniority for one 
year . . . 

Section 10. 

Seniority will be terminated In cases of 
resignation, discharge for cause, failure to 
reply within five (5) days to recall to work 
sent to the former employee’s last known 
address by certified mall, return receipt re¬ 
quested, failure to report absence from 
work within three (3) days without reason¬ 
able excuse or justification, violation of the 
conditions of a leave of absence, or failure to 
report for work within one year of the expi¬ 
ration of sick leave benefits, and as provided 
in Section 9(c) of this Article. In any case 
where seniority has been terminated. It is 
understood that there is no further obliga¬ 
tion to offer re-employment. 

ARTICLE VIII - Full-Time Employment - 
Excused Absences With Pay 

The Company agrees to make its practices 
uniform with respect to full-time employ- 
mint and excused absences with pay and In 
connection therewith will pay all employees 
covered by this agreement on an hourly 
basis. 

Section 3. 

In addition to excused absences, with pay. 
for holidays, sick leave and vacations pro- 
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rule prohibiting a reporter from taking gifts from the 
source for one of her stories relates to the core entre¬ 
preneurial concern of a newspaper. Undo* the judge’s 
logic, unions would not be free to bargain over the re¬ 
moval of vending machines from employee lunch¬ 
rooms or breakrooms if the machines sold foods that 
were high in fat or sodium or were otherwise con¬ 
demned as unhealthy by the Surgeon General. Safety 
rules would be similarly removed from the bargaining 
table if the union were seeking freedoms from restric¬ 
tions that the employer could characterize as a means 
of promoting employee safety. 2 

We also disagree with the judge’s reasoning that the 
smoking ban falls outside the ambit of “terms and 
conditions of employment” defined by Section 8(d) 
because it has only an “indirect impingement on job 
security.” The same could be said of the prices of 
food at aa in-plant cafeteria. Yet the Supreme Court 
has held that “the availability of food during working 
hows and the conditions under which it is to be 
consumed are matters of deep concern to workers, and 
one need not strain to consider them to be among 
those 1 ‘conditions’ of employment that should be sub¬ 
ject to the mutual duty to bargain.” Ford Motor Co. 
*.NLRB, 441 U.S. 488, 498 (1979). The Court said 
that the question is whether the subject matter is “ger¬ 
mane to the working environment.’’ In our view, a rule 
that forbids smoking is “germane to the working envi¬ 
ronment” Although smoking is not as critical to life¬ 
functioning as food in a cafeteria, and indeed may be 
deleterious to health, it is nonetheless a part of the 
working environment in which many smokers function. 
In addition, we note that in the instant case, a breach 
of the rule would constitute grounds for disciplinary 
action, including discharge and suspension. See John- 
son-Bateman Co., 295 NLRB 180, 183 fh. 18 (1989). 

In sum, we find, as the Board implicitly did in 
Alberts, Inc., supra, and Chcmtronics, Inc., supra, that 
a ban on smoking on an employer’s premises during 
working hours is a mandatory subject of bargaining, 
regardless whether the bargaining representative seeks 
to obtain such a ban or to limit or eliminate it. In our 
view, the Board’s failure in those cases to engage in 
an extended analysis of the basis for finding smoking 
bans to be mandatory subjects of bargaining had little 
or nothing to do with the fact that, because they were 
imposed for unlawful retaliatory reasons, they violated 
Section 8(aX3) as well as Section 8(a)(5). Rather, we 
think the more likely explanation is that the parties and 
the Board thought it self-evident that restrictions on 
employee smoking in the workplace are “working con¬ 
ditions” within the meaning of Section 8(d). 


*W« that we are cooceraed here with activities that are oot pro 

Mhked by my law. Nothing in this decision is meant to suggest that the bar* 
jaiaiaf oWigadoa defined in Secs. 8<»X5) and 8(d) of the Act would require 
j*Wphj)m io consider proposals under which violations of law would be im- 
■naized in the workplace. 


B. The Total Ban Represented a Substantial and 

Material Change from Past Practice 

Having found that workplace smoking bans are 
properly classified as mandatory subjects of bargain¬ 
ing, we next consider whether the changes in the Re¬ 
spondent’s smoking restrictions were sufficiently dif¬ 
ferent from existing rules as to have a significant, sub¬ 
stantial, and material impact on the employees’ terms 
and conditions of employment. The Board has long 
held that an employer is not obligated to bargain over 
changes so minimal that they lack such an impact. 
Rust Craft Broadcasting , 225 NLRB 327 (1976). Ac¬ 
cord: St. John’s Hospital , 281 NLRB 1163, 1168 
(1986); United Technologies Corp ., 278 NLRB 306, 
308 (1986); Peerless Food Products , 236 NLRB 161 
(1978). 

We do not agree with the judge that the change here 
lacked sufficient impact to make it subject to the bar¬ 
gaining obligation. The difference between being al¬ 
lowed to smoke only during breaks in designated areas 
(including breakrooms)—the pre-1989 rule—and not 
being allowed to smoke on the employer’s property at 
any time clearly was a substantial and material change 
for those who smoked. As the judge recognized, al¬ 
though employees were free to go off the property dur¬ 
ing their breaks to smoke, this was not a simple mat¬ 
ter. It meant walking from between 600 to 1500 feet 
from work stations out to an area next to a railroad 
siding beyond the Respondent’s property line. Given 
the large accumulations of snow in the winter, this en¬ 
tailed, as the judge acknowledged, “quite a bit of dis¬ 
comfort” Failure to obey the rules, the judge found, 
subjected employees to disciplinary penalties including 
suspension or discharge. The judge found that after the 
rule was put into effect several employees were given 
disciplinary warnings. In our view, the total ban 
amounted to a more substantial change than was prov¬ 
en in St. John’s Hospital , supra, where the Board 
found that a prohibition on smoking during a 15- 
minute reporting period between shifts was not a 
bargainable change because that 15-minute period was 
the only time affected and such a prohibition had been 
enforced at times in the past. 281 NLRB at 1168. 

C. The Change was not Covered by the 4 * Closure 

of Issues” Clause 

Having found that the smoking ban at issue here 
was of such a nature as to make it subject to the bar¬ 
gaining obligation imposed by Sections 8(a)(5) and 
8(d) of the Act, we next consider the General Coun¬ 
sel’s contention that the ban was subject to the second 
paragraph of the “Closure of Issues” clause, set out 
in section IX of the September 9, 1988 strike-settle¬ 
ment agreement. The consequence of such coverage, 
the General Counsel argues, is that the ban would be 
included among those issues that the parties had agreed 
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VI. Company Position 

1. The collective bargaining agree¬ 
ment between the parties has never 
contained any express grant of au¬ 
thority or prohibition concerning the 
right of employees to smoke on Com¬ 
pany premises. 

2. The information in the booklet 
which follows the collective bargain¬ 
ing agreement between the parties is 
not a part of the labor contract and 
merely represents a collection of infor¬ 
mation and policies concerning em¬ 
ployment and procedures at the plant. 

a. This material Is Included In the booklet 
as a convenient method of disseminating 
the Information to bargaining unit employ¬ 
ees. 

b. This Information and the policy set 
forth therein have been amended, added to 
or deleted from time to time without negoti¬ 
ations with the Union and without objec¬ 
tions from the Union. 

3. The Company is not required to 
negotiate any change in the smoking 
policy because it has the right to desig¬ 
nate certain areas of the plant as No 
Smoking. 

a. The privilege of smoking on Company 
premises is not a condition of employment 
which would require negotiations with the 
Union. 

b. Instead, the nonsmoking policy is a 
reasonable rule regulating the conduct of 
employees during working hours to protect 
the health and sensitivities of nonsmoking 
employees. 

c. The Union lias not claimed that the 
Company's revised smoking policy was un¬ 
reasonable or that they violated the pre¬ 
scribed procedure for implementing such a 
policy, 

4. The Company has the right to 
conduct and operate its business, 
manage the plant and direct the work¬ 
ing force. 

5. The Arbitrator has authority only 
to Interpret and apply the provisions 
of the collective bargaining agreement 
and he cannot add to, delete from or in 
any way modify or amend any of the 
provisions of the agreement. 

6. The Union has the burden of prov¬ 
ing that the Company violated the 
terms and conditions of the collective 
bargaining agreement by unilaterally 
Implementing the smoking policy 
dated December 1. 1986. 

a There Is no evidence in the record to 
substantiate the Union claim that the Com¬ 
pany was required to negotiate with the 
Union any change in the Company's smok¬ 
ing policy. 

7. A practice which is allowed to 
grow in the absence of a specific work 
rule is a present manner of doing 
things which the Company can 
change. 

a. Such a practice is not evidence of an 
assent to a binding past practice which is a 
condition of employment. 




b. If unrestricted smoking were a working 
condition, the Company could not have uni¬ 
laterally imposed restrictions on smoking. 
Yet, it has done so in the past by limiting or 
prohibiting smoking in certain designated 
areas of the plant. 

c. The Union witness candidly admitted 
that the Information contained In the book¬ 
let and which followed the collective bar¬ 
gaining agreement, has been changed uni¬ 
laterally by the Company without 
negotiation with the Union on many occa¬ 
sions. 

d. The Union also acknowledged, through 
its testimony, that the restrooms are the 
only nonsmoking areas in the new policy 
which adversely affects the privilege of bar¬ 
gaining unit employees to smoke during 
working hours. All other areas designated 
as no smoking areas Impacted on Manage¬ 
ment Personnel only rather than on bar¬ 
gaining unit employees. 

VII. Analysis and Conclusions 

The evidence falls far short of estab¬ 
lishing that the Company violated the 
current collective bargaining agree¬ 
ment on December 1, 1986, when they 
unilaterally issued the above quoted 
No Smoking Policy. 

There Is no question but that the 
collective bargaining agreement refers 
to Factory Rules and Regulations in 
several different provisions. Also, there 
is no question but that the current 
Factory Rules and Regulations con¬ 
tain references to smoking. Neverthe¬ 
less, these 2 facts in themselves do not 
establish that the Factory Rules and 
Regulations are a part of the collective 
bargaining agreement. 

Although the Union says they did 
not object to previous changes in the 
Factory Rules and Regulations be¬ 
cause those changes were reasonable, 
the Company has both added to, de¬ 
leted and/or amended the Factory 
Rules and Regulations in so many in¬ 
stances in the past without prior nego¬ 
tiation with the Union that is is appar¬ 
ent that the parties did not consider 
the rules and regulations, together 
with the other information contained 
in the booklet following the signature 
page and Exhibits A — E inclusive as a 
part of the collective bargaining agree¬ 
ment. 

The Union has argued that smoking 
must be a condition of employment 
because smoking has been permitted 
in the plant for many, many years. 
This is true only in part. Smoking also 
has been prohibited in certain areas 
within the plant for many, many years 
without objection. 

Even though the Union has argued 
that these prior limitations were rea¬ 
sonable because smoking was prohibit¬ 
ed only in hazardous areas of the 
plant, this Arbitrator is not persuaded 
that the right to smoke is a condition 
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WORTHINGTON POODS 

of employment which must be negoti¬ 
ated. The very evidence presented by 
the Union itself undermines that posi¬ 
tion. 

VIII. DECISION 

Based on ail of the foregoing, it is the 
decision of the Arbitrator that the 
Company did not violate the current 
collective bargaining agreement on 
December 1, 1986, when they unilater¬ 
ally issued the above quoted No Smok¬ 
ing Policy. 


WORTHINGTON FOODS — 
Decision of Arbitrator 

In re WORTHINGTON FOODS, 
INC. and UNITED INDUSTRIAL 
WORKERS, SERVICE, TRANSPOR¬ 
TATION, PROFESSIONAL AND 
GOVERNMENT OF NORTH AMER¬ 
ICA. OF THE SEAFARERS INTER¬ 
NATIONAL UNION OF NORTH 
AMERICA, ATLANTIC, GULF, 
LAKES AND INLAND WATERS 
DISTRICT, AFL-CIO, FMCS No. 
87/14600, Grievance No. 8701, October 
16. 1987 

Arbitrator: Bruce B. McIntosh, se¬ 
lected by parties through procedures 
of Federal Mediation and Conciliation 
Service 


— Elimination of smoking ►118.25 
► 124.70 

Food-manufacturer-employer that uni¬ 
laterally eliminated smoking in workplace 
did not violate contract, where 15-year-old 
policy had restricted smoking to restrooms, 
lunchroom, and locker rooms pursuant to 
federal and state regulations prohibiting 
smoking near production lines, overwhelm¬ 
ing and widespread documentation of prob¬ 
able adverse effects on non-smokers pre¬ 
cludes finding rule to be unreasonable, and 
employer phased In smoking restriction 
over six-month period and offered to subsi¬ 
dize employees* participation in smoke-end- 
Ing program. 


Appearances: For the employer — 
Jonathan R. Vaughn, attorney. For 
the union — Francis X. Gorman, at¬ 
torney. 

ELIMINATION OF SMOKING 
Statement of Facts 

McINTOSH, Arbitrator: — Worth¬ 
ington Foods, Inc., (“Company”), is en¬ 


gaged in the manufacture and distri¬ 
bution of meat-free food products. It 
maintains a manufacturing facility in 
Worthington, Ohio and a warehouse 
in Columbus, Ohio. Its Bargaining 
Unit is represented by the United In¬ 
dustrial Workers Union of North 
America (“Union”). 

In early January of 1987, the Com¬ 
pany instituted a policy that gradually 
eliminated smoking within the work 
place by July 1, 1987. Prior to 1987, 
smoking had been restricted but was 
permitted in the restrooms, in the 
Company lunchroom and in certain 
locker rooms adjacent to the restroom 
facilities. Because the Company was a 
manufacturer of food stuffs, both Fed¬ 
eral and State regulations prohibited 
smoking in the production lines and 
this restriction had been in effect for 
at least fifteen (16) years. 

In addition to establishing the new 
rule, the Company provided the em¬ 
ployees’ pamphlets and information 
regarding the benefits of smoking ces¬ 
sation and also offered to subsidize the 
cost of each employee’s participation 
in a smoke ending program. 


Whether or not the Company violat¬ 
ed the terms of the Collective Bargain¬ 
ing Agreement (“Agreement”) by uni¬ 
laterally instituting a rule that 
prevented smoking within the work 
place? 

Pertinent Contractual Provisions 

Article IV, Section / — Management Pre¬ 
rogatives — It is agreed that the common 
industrial relations concept referred to as 
the ‘‘Management Reserved Rights Doc¬ 
trine” is hereby incorporated into this 
Agreement, and that the Company retains 
any and all rights not clearly and expressly 
limited by specific terms contained In this 
Agreement. In keeping with this under¬ 
standing, it is intended by the parties that 
none of the Company's rights are to be 
limited by any future interpretation which 
is derived merely from some inference 
drawn from any portion of this Agreement, 
os opposed to a clearly Intended, unambi¬ 
guous provision reduced to writing by the 
parties and incorporated into this Agree¬ 
ment for that purpose. Among those rights 
reserved to the unilateral discretion of the 
Company, but not intended as a wholly in¬ 
clusive list shall be: 

The right to ... establish necessary rea¬ 
sonable rules; ... to determine the meth¬ 
ods and manner of operation: . .. and to 
make any and all decisions which in the 
df>le opinion of management the efficient 
operation of the plant requires, provided 
that no such decision shall be excerclsed 
in direct violation of any specific and ex¬ 
pressed limitation contained In this 
Agreement. 

Article IV. Sectioii 4 — Additional Manage¬ 
ment Resjxmsibilities (a) The Company shall 




r; *?■ 


.industrydocuments.ucsf.edu/docs/lywlOOOO 


W-I FOREST PRODUCTS CO. 


957 


*-I Forest Products Company, a Limited Partner¬ 
ship and Lumber and Sawmill Workers Local 
2841 . Case 19-CA-20174 

August 30, 1991 
DECISION AND ORDER 

By Chairman Stephens and Members 
Devaney and Raudabaugh 

On March 21, 1990, Administrative Law Judge 
James M. Kennedy issued the attached decision in this 
proceeding. Thereafter, the General Counsel filed ex¬ 
ceptions and a supporting brief. The Respondent, W- 
I Forest Products Company, a Limited Partnership, 
filed a brief in support of the administrative law 
judge’s decision and a motion to dismiss the com¬ 
plaint 

The National Labor Relations Board has delegated 
its authority' in this proceeding to a three-member 
panel. - 

The Board has considered the decision and the 
record in light of the exceptions, briefs, and motion, 
lUdltas decided to affirm the judge’s rulings, findings, 
^^conclusions, as modified below, and to adopt the 
nbcotmnehded Order. 

L INTRODUCTION 

The complaint in this case alleged that the Respond¬ 
ent’s implementation of a smoking ban at its lumber 
mill in Peshastin, Washington, violated Section 8(aX5) 
and (1) of the Act because it was done without the 
consent of the Lumber and Sawmill Workers Local 
(die Union). The complaint alleged that such 
consent was necessary because the smoking ban was 
among those issues governed by a “Closure of Issues” 
clause in a strike-settlement agreement executed by the 
Respondent and the Union. Thus, the General Counsel 
predicated the violation of Section 8(aX5) on his con¬ 
tention that the Respondent had violated the closure of 
issues clause by its action. 

The administrative law judge dismissed the com¬ 
plaint on three independent grounds. He concluded (1) 
that a smoking ban is not a mandatory subject of bar¬ 
gaining insofar as a union seeks to eliminate or restrict 
the ban; (2) that even assuming such a ban is a manda¬ 
tory subject generally, the Respondent was not obli¬ 
gated to bargain because the changes in smoking re¬ 
strictions reflected in the ban at issue here did not rep¬ 
resent a material and substantial change from existing 
restrictions; and (3) that even if a bargaining obligation 
existed, the Union had waived its bargaining rights. In 
finding waiver, the judge rejected the General Coun¬ 
sels argument that the closure of issues clause in the 
strike-settlement agreement applied to the ban. He 
*bund that the strike-settlement agreement applied only 

matters which the parties had contemplated includ- 

304 NLRB No. 83 


ing in their collective-bargaining agreement, and he 
concluded that the parties had historically dealt with 
plant work rules, such as the smoking ban, outside the 
framework of the collective-bargaining agreement 
Therefore, assuming arguendo the ban was a manda¬ 
tory subject, the judge regarded it as a noncontractual 
change on which the Respondent need only afford the 
Union notice and an opportunity to bargain. The judge 
concluded that the Union had received timely notice 
and had waived its right to bargain by its failure to re¬ 
quest bargaining. The judge also found waiver on the 
basis of the Union’s abandonment of a contractual 
grievance it had filed on the subject. 

We reverse the judge’s findings that smoking bans 
are not mandatory subjects and that this ban did not 
represent a substantial and material change, but we 
agree with the judge that the ban was not covered by 
the closure of issues clause and that the Union waived 
its right to bargain over it by its inaction in the face 
of timely advance notice by the Respondent. Accord¬ 
ingly, we adopt his dismissal of the complaint. 1 

II. FACTUAL FINDINGS 

As more fully outlined in the administrative law 
judge’s decision, the issues in this case arose out of 
the facts that follow. In January 1987, the Respondent 
sought to implement a total ban on smoking on its 
property at Peshastin, Washington, and apparently at 
other mills as well. Prior to this time, smoking had 
been permitted during break periods in designated 
areas of the mill. That smoking rule was embodied in 
plant rule 3. The Respondent notified the Union by let¬ 
ter dated January 16, 1987, of its intention to imple¬ 
ment the ban effective July 1, 1987, and its willingness 
to negotiate over the change. The Union responded to 
this letter by indicating that it would consider the uni¬ 
lateral implementation of this ban a violation of the 
collective-bargaining agreement in effect between the 
parties and a violation of the Act. On February 20, 
1987, the Respondent answered the Union’s letter by 
indicating that, if requested, it was willing to bargain 

1 Subsequent to the administrative law judge's decision, the Respondent 
filed a motion to dismiss the complaint as moot, presenting the threshold ques¬ 
tion of whether we need to reach the merits. In support of its motion, the Re¬ 
spondent offers the facts that the Peshastin mill was closed on April 22, 1990, 
pursuant to an agreement between the Respondent and the Union on April 18, 
1990, and that the production equipment and buildings were sold at a public 
auction on May 3, 1990. The Respondent argues that the present case should 
therefore be dismissed as moot because the Peshastin mil! has been perma¬ 
nently closed and therefore any alleged unfair labor practice could not be con¬ 
tinued and *ny resulting order could not be enforced. 

It is a well-established principle that “mere discontinuance in business does 
not render moot issues of unfair Labor practices alleged against a respondent. 
‘Irrespective of the ability of the respondent to comply with the order, a decree 
of enforcement is a vindication of the public policy of the statute.’” Armuage 
Surul & Gravel, 203 NLRB 162, 166 (1973). Where as here, the employer 
closes only one of several facilities represented by a union, theip it no assur¬ 
ance that the alleged unlawful conduct could not be repeated. NLRB v. 
Raytheon Co., 398 U.S. 25 (1970). For these reasons, the morion to dismiss 
the complaint as moot is denied. 
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over the ban and requesting clarification of which con¬ 
tractual provisions would be violated by the ban. The 
Union did not reply to this offer and request. 

Because the contracts in all the mills were to be re¬ 
opened for negotiations in 1988, the Respondent elect¬ 
ed to delay the implementation of the smoking ban for 
union-represented employees and to announce the new 
policy simultaneously with the contract proposals. The 
ban went into effect as originally scheduled however, 
for managerial and nonunion employees. Negotiations 
for the new contracts at all the mills began in 1988 
and took place at two levels, one for the “big table” 
issues (uniform issues to be implemented company¬ 
wide at all mills) and the other for “local” issues (is¬ 
sues specific to each individual mill). 

The Peshastin contract was set to expire on August 
3, 1988, and one local bargaining meeting was held at 
which, among other matters, the smoking ban was an¬ 
nounced and discussed. The Union suggested alter¬ 
natives to the total ban, but no resolution was reached 
and the Union never made any written proposals. Sub¬ 
sequent to this meeting, strikes at some facilities oc¬ 
curred including a strike at the Peshastin mill, and no 
further local meetings took place for Peshastin. 

On September 9, 1988, a strike-settlement agreement 
(Memorandum of Agreement) was signed “Extending 
and Renewing Existing Agreements.” Included in this 
agreement was a “Closure of Issues” clause which 
was understood by both the Respondent and the Union 
as^designed to close any unresolved local bargaining 
issues for the term of the new agreement 

Following this agreement, on October 18, 1988, the 
Respondent posted announcements at locations 
throughout the mill of the new smoking policy to be¬ 
come effective on January 1, 1989. The notice was 
seen by the affected employees and there is evidence 
that the Union likewise was made aware of the an¬ 
nouncement The ban thereafter was incorporated into 
the plant rules and safety guides, infractions of which 
were grounds for disciplinary action including suspen¬ 
sion and discharge. 

On December 20, 1988, 2 months after the ban was 
announced, the Union filed a grievance through the 
three-step grievance procedure outlined in the collec¬ 
tive-bargaining agreement. Under the terms of the 
agreement, this procedure does not lead to arbitration. 
The Respondent’s plant manager denied the grievance, 
indicated that the ban was not a grievable issue, and 
designated violations of the rule as “gross mis¬ 
conduct” (i.e., behavior that, under the terms of the 
contract, could lead to discharge without notice). The 
ban took effect on January 1, 1989, as announced. 



m. ANALYSIS 

A. The Plantwide Smoking Ban was a 
Mandatory Subject 

In concluding that the smoking ban was not a man- 
datory subject of bargaining, the judge noted at the 
outset, by reference to the reasoning of Justice Stew¬ 
art’s concurrence in Fibreboard Corp . v, NLRB, 379 
U.S. 203, 220-223 (1964), that not every management 
practice that affects employees is necessarily a manda¬ 
tory subject of bargaining and that some are strictly 
matters of entrepreneurial concern as to which an em¬ 
ployer has no duty to bargain. In particular the judge 
analogized a smoking ban to the rules on journalistic 
ethics at issue in Capital Times, 223 NLRB 651 
(1976), and Peerless Publications, 283 NLRB 334 
(1987), on remand from 636 F.2d 550 (D.C. Cir. | 

1980). The Board had found such rules to be strictly \ 

entrepreneurial concerns because they had little impact i 

on employees’ jobs and were aimed solely at protect¬ 
ing a core purpose—credibility and integrity—of the 
newspapers that promulgated them. 

Applying the logic of the journalistic ethics cases, 
the judge held that a total plantwide ban on smoking 
is not a mandatory subject because smoking during the 
workday has only “an indirect impingement on job se¬ 
curity/' and because a rule banning smoking is con¬ 
sistent with “the nation’s public policy on smoking,” 
which disfavors smoking on grounds of health. In par¬ 
ticular, the judge relied on that national policy to con¬ 
clude that a total ban on workplace smoking would not 
be a mandatory subject of bargaining if the union seek¬ 
ing bargaining sought to resist it entirely or to restrict 
its coverage, but that it would be a mandatory subject 
if a union sought to obtain or extend such a ban. : 

The judge acknowledged the existence of Board 
precedents that treated restrictions on smoking as man¬ 
datory subjects on which a refusal to bargain would 
violate Section 8(a)(5). Albert's , Inc., 213 NLRB 686, 

692-693 (1974); Chemtronics, Inc., 236 NLRB 178, 

190 (1978). He discounted them, however, by noting 
that the employers in those cases had also been found 
to have acted out of union animus, in violation of Sec¬ 
tion 8(aX3), and that there was no extensive analysis 
of the 8(aX5) violations. 

The analogy the judge attempts to draw between the 
ethics codes in Capital Times and Peerless Publica¬ 
tions , and the smoking ban at issue here inaccurately 
assumes that protecting employee health and carrying 
out recommendations of various reports by the Sur¬ 
geon General are core entrepreneurial purposes of a 
lumber mill. These may be laudable objectives for any 
employer, but they do not go to the heart of the Re¬ 
spondent’s business in the way that, for example, a 



Source: https://www.industrydocuments.ucsf.edu/docs/lywlOOOO 


204618745 



87 LA 1080 


“without design or deliberation.” By 
the Utility’s own admission it has, in 
Its dealing with the NRC, endeavored 
to retain the radio in the control room 
rather than remove it. Indeed, the Em¬ 
ployer made it quite clear that only 
alter repeated attempts to secure its 
continued use in the control room fell 
upon deaf ears at the Commission, did 
it take unilateral action and order the 
radio’s removal. The Utility’s resis¬ 
tance to the NRC's "suggestions” was 
based in no small part upon its belief 
that the appliance was a help, not a 
hindrance to the Operators — that the 
background music enhanced the em¬ 
ployees' attentiveness. Clearly, the 
Company has viewed its use as a bene¬ 
fit. It is equally clear from the evi¬ 
dence that the Union has also looked 
upon the radio as being a benefit. Tes¬ 
tifying on behalf of the Operators, 
Chief Steward Robert Fisher (himself 
a Lead Plant Equipment and Reactor 
Operator) indicated that the employ¬ 
ees affected by the Company's actions 
viewed the usage of the radio as an aid 
— one that prevented boredom and 
was valued by those people assigned to 
the Control Room (especially those on 
the afternoon and evening shifts when 
many of the facility's other employees 
were no longer present). 

In their widely accepted treatise on 
arbitration, authors Elkouri and El- 
kourl, in How Arbitration Works (BNA 
4th ed.) note that a distinction has 
evolved between those practices which 
are considered "binding” and those 
which are not, based largely upon 
whether the matter in issue involves 
“methods of operation or direction of 
the working force, or whether it in¬ 
volves a ‘benefit’ of peculiar personal 
value to the employees .. .” 4 The au¬ 
thors then cite several examples of 
practices involving a "benefit” of pe¬ 
culiar personal value to the employees 
as opposed to the exercise of basic 
management functions by the Em¬ 
ployer. Some of those referenced in¬ 
clude such items as wash-up periods, 
coffee breaks, assistance in starting 
cars in cold weather, and the use of 
personal coffee pots and radios on 
company premises (the latter being a 
case cited by Local 160 in the instant 
dispute). It is further noted in the trea¬ 
tise that where a custom has been en¬ 
forced and held to be binding upon the 
parties, the element of mutuality has 
been Inferred, thus an “implied mutu¬ 
al agreement.” In summary, the au¬ 
thors note that in the final analysis, 
"management in most cases Is not 
really oppressed when it is required to 
continue customary benefits for the 


* At p. 440. 





NORTHERN STATES POWER CO. 

remainder of the contract term."’ In 
the Arbitrator’s view, the facts sur¬ 
rounding the instant dispute fit with¬ 
in this classification. The use of the 
radio in the control room at the Monti- 
cello plant must certainly be consid¬ 
ered more of a benefit to the employees 
than any restriction of legitimate 
management functions regarding its 
methods of operation. 

The Utility has further contended 
that its unilateral modification of the 
rules concerning the use of the radio 
over the years demonstrates that it has 
consistently retained discretion to con¬ 
trol and limit the practice. It follows 
then, according to the Employer, that 
the element of mutuality is absent in 
this Instance and that the decision to 
remove the radio falls within its man¬ 
agerial prerogative. There is however, 
a definitive line of decisions which 
hold that a given practice may be 
binding on management, but at the 
same time have reserved the right of 
the employer to regulate against 
abuse. 4 The arbitral reasoning in 
these cases holds that while the prac¬ 
tice is considered a benefit and there¬ 
fore binding on the parties (at least for 
the duration of the existing agree¬ 
ment) It does not necessarily follow 
that it is Immune from regulation or 
modification should conditions change 
from time to time. Clearly an abuse of 
the practice/beneflt for example, 
would provide justification for correc¬ 
tive action by management. Thus, In 
the instant matter, the Company has 
limited the use of the radio where and 
when it has deemed it appropriate. 
While this right clearly exists, based 
upon the foregoing analysis, one can¬ 
not infer that the unilateral elimina¬ 
tion of the practice altogether is there¬ 
by sanctioned. 

AWARD 

Accordingly, for the reasons set 
forth above, the grievance of Local 160 
is sustained. The Company is there¬ 
fore directed to return the radio forth¬ 
with to the Control Room at the Mon- 
tlcello Nuclear Plant. 


• Ibid, p. 446 

* Metal Specialty Co.. 30 LA 12fl5 <1G«2); Bethle¬ 
hem Steel Corp.. 60 LA 202 (1008) and Jervis B. 
Webb Co.. 52 LA 1314 (1080). 
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Decision of Arbitrator 


In re NATIONAL PEN AND PEN¬ 
CIL COMPANY and UNITED FOOD 
AND COMMERCIAL WORKERS, 
LOCAL 1557, FMCS Case No. 
86K/18799, October 25, 1980 
Arbitrator: Samuel J. Nicholas Jr., 
selected by parties through procedures 
of Federal Mediation and Conciliation 
Service 


WORKING CONDITIONS 

— Smoking — Restroom use ►118.25 

Employer properly promulgated rule for¬ 
bidding smoking In restrooms, where infor¬ 
mal “1130111101108 agreement” designed to 
prevent “restroom abuse” had expired, rule 
was tied to legitimate business consider¬ 
ations, and union failed to show that rule 
was unreasonable, punitive, or precluded by 
contract. 

— Work rule on smoking — Side 
agreement ►24.111 ^118.25 ►124.01 

Employer’s right to restrict smoking in 
workplace Is not affected by Informal 
“agreement on monitoring going to the 
restroom,” where agreement was never In¬ 
corporated into collective bargaining con¬ 
tracts, It does not address smoking specifi¬ 
cally, and current contract clearly reserves 
to employer right to establish reasonable 
work rules. 


ARBITRATION 

— Defenses — Estoppel ►93.47 
►94.173 ►94.23 

Union’s failure to grieve work rule requir¬ 
ing permission to go to restroom and threat¬ 
ening prohibition against smoking In rest¬ 
rooms does not bar grievance protesting 
new rule limiting smoking to certain areas 
and forbidding It in restrooms. 


Appearances: For the company — 
Charles H. White (Cornelius & Col¬ 
lins). attorney. For the union — 
George E. Barrett (Barrett, Davidson. 
Bryan, Ray & Ross), attorney. 

NO-SMOKING RULE 


NICHOLAS. Arbitrator: — The par¬ 
ties to this proceeding, National Pen & 
Pencil Company ("Company”) and 
United Food and Commercial Workers 
Union ("Union”), are signatories to a 
two-year labor Agreement (“Agree¬ 
ment”), effective January 1. 1986. Un¬ 
der said Agreement, Union is duly rec¬ 


ognized as the exclusive bargaining 
agent for Company’s production em¬ 
ployees at its Shelbyville, Tennessee 
plant, the facility from which the In¬ 
stant grievance arose. At the same 
time, Company has retained those 
rights of Management as are neces¬ 
sary and proper for directing the work 
force and managing the affairs of the 
business. 

This matter comes on to arbitration 
via certain complaint ("grievance”) 
filed by the Union as a class action and 
on behalf of ail employees, alleging 
that the Agreement was violated by a 
unilateral change in Company's work 
rules. Union requested that the pre¬ 
liminary grievance procedure be pre¬ 
empted in order to proceed directly to 
arbitration. 


The applicable provisions of the 
Agreement, as deemed relevant and 
pertinent to the issue(s) seen herein, 
are stated as follows: 

“ARTICLE 1 — INTENT AND PURPOSE 
The Employer and the Union each repre¬ 
sents that the purpose and Intent of this 
Agreement Is to promote cooperation and 
harmony, to recognize mutual Interest, to 
provide a channel through which Informa¬ 
tion and problems may be transmitted from 
one to the other, and to set forth the agree¬ 
ment relative to rates of pay, hours of work 
and other conditions of employment for the 
employees covered hereby. The Employer 
and the Union recognize that the success of 
the employer Is both vital to management 
and to its employees, and agree to work to 
the end that efficient economical and prof¬ 
itable operations are maintained at the Em¬ 
ployer's plant covered by the Agreement. 
The parties to the Agreement will coopera- 
tefully to secure the advancement and 
achievements of these purposes. 

ARTICLE 10 — MANAGEMENT RIGHTS 
The right to manage the business and 
direct the working force, including but not 
limited to the right to plan, administer, di¬ 
rect and control plant operations, hire and 
discipline for Just cause, transfer or relieve 
employees from duty because of lack of 
work or for other legitimate reasons, the 
right to study or introduce new or Improved 
production methods or facilities, and the 
right to establish and maintain reasonable 
work rules covering the operation and rea¬ 
sonable rules governing employee conduct, 
remain with the Employer, provided, how¬ 
ever, that this right shall be exercised with 
due regard for the rights of the employees, 
and provided further that It will not be used 
for the purpose of discrimination against 
any employee. 

ARTICLE 18 — MEAL PERIOD 
There shall be an unpaid meal period of 
thirty (30) minutes In the approximate mid¬ 
dle of each shift. 

ARTICLE 19 — BREAKS 
There will be a ten (10) minutes company 
paid break in the approximate middle of 
each half shift worked,” 
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the longest period between a break is two 
and one-half hours. 

Positions of the Parties 

The positions of the parties may be 
summarized as follows. 

Union: 

1. The no smoking rule is not reasona¬ 
bly related to the legitimate business 
requirements of the employer. 

2. The no smoking rule is, therefore, 
unreasonable and an improper effort by 
the employer to regulate the personal 
lives and habits of the employees. 

3. The no smoking rule is discrimina¬ 
tory in that customers and others are per¬ 
mitted to smoke when bargaining unit 
employees are not. 

4. The no smoking rule should be 
voided, as should any disciplinary action 
which might have been issued pursuant 
thereto. 

Company: 

1. The Company is not limited in its 
promulgation of rules and regulations to 
reasonableness under the management 
rights clause. It may promulgate any rule 
or regulation it desires, so long as the rule 
is not arbitrary or capricious. 

2. In any event, the no smoking rule is 
not arbitrary, capricious, or unreasona¬ 
ble. 

3. The rule is reasonably related to the 
Company's legitimate business consider¬ 
ations for both health and safety reasons, 
including the right of the Company to 
protect its employees against offensive 
conduct by others. 

4. The rule is not discriminatory and 
applies equally to bargaining unit and 
non-bargaining unit employees alike. 

6. The grievance should be denied. 

Discussion 

I. 

At the outset it should be noted that 
the Company has cited and referred to 
certain statutory material in support of 
its position. It must be noted initially that 
the outcome of the present dispute is not 
in any way controlled by statutory regu¬ 
lation to which this arbitrator has been 
directed. 

The Company has referred to three 
sources of public statutory regulation, as 
follows: 

1. OSH A laws and rules and regula¬ 
tions promulgated pursuant thereto. To 


the extent that OSHA regulations pro¬ 
hibit smoking in certain designated 
areas, the Union does not challenge the 
propriety of the Company’s action in 
prohibiting smoking at all times. Smok¬ 
ing is unquestionably a source of ignition 
for combustible materials and would be 
so recognized even in the absence of a fed¬ 
eral regulation telling us that it is. The 
right of management to absolutely pro¬ 
hibit smoking in areas where a danger of 
combustion or product contamination ex¬ 
ists has never been questioned, whether 
the power to do so is asserted under a 
specific reservation of management 
rights or under the concept of the inher¬ 
ent rights of a common law employer. 
The instant grievance is directed to the 
Company’s prohibition against smoking 
during working hours when no such dan¬ 
gers are presented. OSHA regulations 
have no bearing one way or the other 
upon the merits of the determination of 
that issue so presented. 

2. The Company has alluded to a 
newly passed law of the 80th General As¬ 
sembly of the State of Illinois, namely 
House Bill 168. Although this law has not 
yet been signed by the Governor and 
become effective, the arbitrator will treat 
the law as if it had been, since certainly a 
Company would not be unreasonable in 
anticipating compliance with a newly 
enacted law. That law prohibits smoking 
in a "designated area,” which is defined 
by the law as: 

"Any hospital patient room or patient area, 
elevator, indoor theater, library, art museum, 
concert hall, or a bus which is used by or open 
to the public.” 

That law has no application to the Com¬ 
pany premises or to numerous other pub- 
lic areas, including industrial environs, 
commercial environs, sports arenas, and 
innumerable other areas frequented by 
members of the public generally. 

3. The Company has also alluded to an 
ordinance of the City of Chicago, which, 
upon its face, has no application to the lo¬ 
cation of this plant 

The latter two references do demon¬ 
strate a growing public awareness to the 
fact that smoking is a health hazard to 
the smoker and may, in proper circum¬ 
stances, be not only a source of an¬ 
noyance but a source of health hazard to 
non-smokers confined in a smoke-filled 
environment also. To the extent that 
they support this contention by the Com¬ 
pany they are considered. The Com¬ 
pany's contention in this regard does not 
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stand in serious challenge as an issue of 
fact, and, as previously noted, the arbi¬ 
trator believes these facts to be so well- 
known as to be emissive of judicial notice, 
even in the absence of the Company's 
proof. The contract and the attendant 
principles of the employment relation¬ 
ship, however, are exclusively control¬ 
ling to the outcome of this grievance as 
they apply to the facts here presented. 
Public enactments to which the arbitra¬ 
tor has been cited are not the law of the 
case. 

II. 

Having determined that that contrac¬ 
tual relationship is the source of the con¬ 
trolling principles to be applied to the 
facts of the case, the issue must turn to 
what is the contractual right of the Com¬ 
pany to promulgate rules and regula¬ 
tions. In the present case, the Company 
has specifically reserved its right to 
promulgate, that is to "establish, modify, 
and enforce rules and regulations.” It 
should be noted that even absent such a 
specific reservation this is one of the re¬ 
sidual and inherent rights of manage¬ 
ment as a common law employer in the 
absence of a specific limitation upon that 
right. 

The Company places great emphasis 
upon the fact that, as written, the rules 
and regulations it has a right to promul¬ 
gate are not modified by the word "rea¬ 
sonable,” as is found in some, but not all, 
collective bargaining agreements where 
there is a specific reservation of rights for 
management to promulgate rules and 
regulations. The Company argues from 
this that its rule making power is not sub¬ 
ject to a limitation of reasonableness. The 
arbitrator cannot endorse this view for 
several reasons. 

1. The Company admits that there is a 
tacit limitation upon the Company’s rule 
making power that it not promulgate 
rules which are arbitrary, capricious, or 
discriminatory. In this same breath it 
makes this acknowledgment it contends 
it is not similarly limited by reasonable¬ 
ness, however. Phrasing the Company’s 
position conversely, since it contends it 
need not make reasonable rules, the 
Company’s contention squarely is that it 
may make unreasonable rules and regu¬ 
lations. There are, to be sure, certain sub¬ 
tle differences in the shade of meaning 
between that which is unreasonable and 
that which is arbitrary, capricious, or dis¬ 
criminatory. Those differences and 


shades of meaning are much minimized 
when the words are used as adjectives to 
describe a rule as a secondary meaning 
rather than the primary description from 
which the root of the word was derived. 
The differences in meaning when applied 
to a rule are so subtle as to render the sub¬ 
stantive difference de minimis. The 
words are frequently used as synonyms. 
The Company’s admission that it cannot 
promulgate a rule which is arbitrary or 
capricious is very close to an admission 
that it cannot promulgate a rule which is 
unreasonable. Conversely stated, if a rule 
cannot be unreasonable, it must be rea¬ 
sonable. 

2. When the parties enter into a collec¬ 
tive bargaining agreement there is a tacit 
and implied understanding that they will 
act reasonably. In reviewing contract 
rights, generally, courts nearly always 
hold that contract rights were tacitly un¬ 
derstood or impliedly understood to be 
exercised reasonably, unless the under¬ 
standing and agreement is clearly to the 
contrary. The very nature of the collec¬ 
tive bargaining agreement is such that 
there is an implied understanding that 
management will utilize its rights to¬ 
ward employees reasonably, and such a 
mutual intention is inherent in the rela¬ 
tionship. One cannot imagine that man¬ 
agement would bargain for a right to 
promulgate and enforce unreasonable 
rules and regulations and, even if this 
were imaginable, it is beyond belief that 
the Union would knowingly assent 
thereto. 

Nothing in the present case indicates 
to the contrary. To be sure management 
gave up its desire to incorporate certain 
rules and regulations into the contract in 
consideration of a strong management 
rights clause. When it asked for the man¬ 
agement rights clause, however, it did 
nothing to dispel the commonly un¬ 
derstood assumption that it sought rule 
making powers of reasonable rules. It did 
not indicate to the Union that the com¬ 
monly implied term reasonable was not 
intended by indicating it desired to 
promulgate unreasonable rules. The 
Union mutually agreed to that right in 
the face of this dearly implied condition. 

3. The bargaining history of the provi¬ 
sion clearly indicates that the rule of 
reason was not only implied but specifi¬ 
cally discussed in negotiations. The un¬ 
contradicted evidence is that the Com¬ 
pany, in securing the management rights 
clause, specifically told the Union it was 
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Education Assn,, supra at 639; citing Metropolitan Edi¬ 
son Co, v. NLRB , 460 U.S. 693 (1983). We will not, 
however, find such a waiver, and hence will find that 
the unilateral change violated Section 8(aX5), when the 
change has essentially been made irrevocable prior to 
the notice or has otherwise been announced as a matter 
on which the employer will not bargain. Michigan 
Ladder Co., 286 NLRB 21 (1987); Owens-Coming Fi- 
berglas , 282 NLRB 609 fh. 1 (1987); Kay Fries , Inc., 
265 NLRB 1077 (1982). 

The judge found that the Union was on notice of the 
Respondent’s plan to implement the ban at least as 
early as August 25, 1988, when the plan was briefly 
discussed at a contract negotiating session. The judge 
found that the Union waived its bargaining rights 
based bn two grounds. The Union waived its rights 
when it made only a “desultory effort” to request bar¬ 
gaining after the Respondent provided it with notice 
and opportunity to bargain. Secondly, the judge rea¬ 
soned that the Union might have believed a bargaining 
request would be futile but that it waived its bargain¬ 
ing rights because its failure to follow through on a 
condractuaj grievance it filed over the ban amounted to 
a failure to test the Respondent’s willingness to bar¬ 
gain on the subject The General Counsel excepts, con¬ 
tending that the Respondent had made it clear to the 
Union that it would not bargain over the matter. We 
agree with the judge’s conclusion that the Union 
waived its bargaining rights. We base this conclusion, 
however, on grounds somewhat different from those on 
which the judge relied. 

As we have already found, in agreement with the 
judge, rules on smoking had never been included in 
the collective-bargaining agreement, so the Union 
might have deemed it futile to pursue contractual 
grievances on the subject. 5 It was not, however, clearly 
futile for the Union to request bargaining. As noted in 
section II, above, the Respondent had first proposed 
extending its ban from the unorganized sectors of its 
work force to those represented by the Union in 1987, 
and on February 20 of that year, it had sent the Union 
a letter, signed by Hugh Bannister, the Respondent’s 
labor relations spokesman, expressly declaring the Re¬ 
spondent’s willingness to bargain on the subject. The 
Union never responded, and the original planned im¬ 
plementation date for the union-represented employees, 
July 1, 1987, passed without action because the Re- 


5 Because we find, as explained below, that the Union waived iu bargaining 
rights by failure to request bargaining after it was on notice of the planned 
implementation, we find it unnecessary to pass on the judge’s conclusion that 
the Union waived iu rights by iu failure to exhaust the grievance procedure 
set forth in arts. V and VI of the collective-bargaining agreement. Arguably, 
art. VI simply means that if an unsettled dispute is not submitted to Federal 
Mediation and Conrifiarion Service, the parties will have waived their respec¬ 
tive rights to strike or lockout 


spondent decided to delay implementation apparently 
because of the controversial nature of the change. 

When the Respondent later announced the January 
1989 date for implementing the ban by posting norices 
on October 18, 1988, the Union had no basis for be¬ 
lieving that the Respondent had withdrawn its earlier 
invitation to bargain. Thus, although the Respondent 
consistently maintained that the ban was not part of the 
negotiations over subjects to be addressed in the col¬ 
lective-bargaining agreement (the “local issue” dis¬ 
pute), it never stated that it would refuse to bargain 
over the subject at all. Furthermore while the Union 
received notice of the Respondent’s intent to imple¬ 
ment a smoking ban 2-1/2 months prior to the imple¬ 
mentation date and although it filed a grievance over 
the matter, it never requested bargaining over the ban. 

In his exceptions, the General Counsel cites remarks 
made to Union Steward John Ellis by some of the Re¬ 
spondent’s managers as indicating the futility of re¬ 
questing bargaining. Those remarks, however, address 
mainly the origin of the policy (“came down from the 
higher ups”) and the fact that these managers were not 
responsible for it and had no choice but to obey it As 
noted previously, the rule was originally imposed on 
management as well as other segments of the unrepre¬ 
sented work force. The supervisor who spoke in the 
strongest terms about the futility of protest was Night 
Shift Foreman Jerry Pulse, but he was responding to 
Ellis’ statement that he intended to file a grievance. 
Had the Respondent not offered in writing to bargain 
about this ban when it first announced it to the Union, 
perhaps the various remarks to Ellis would suffice to 
establish the futility of requesting bargaining. We sim¬ 
ply find them insufficient, however, to overcome the 
Respondent’s earlier express invitation to bargain. 

Finally, we note that the Union’s filing of a griev¬ 
ance over the smoking ban did not constitute a request 
for bargaining. Haddon Craftsmen, 297 NLRB 462 
(1989) (filing, and then withdrawing, grievance not a 
request for bargaining). See also Citizens National 
Bank of Willmar, 245 NLRB 389, 390 (1979) (protest¬ 
ing a change and filing an unfair labor practice charge 
does not constitute a request for bargaining). In any 
event, the theory of the Union’s grievance was that the 
smoking ban violated a written agreement between the 
Respondent and the Union. The Respondent’s disagree¬ 
ment with the Union’s contention that it was precluded 
by terms of the collective-bargaining agreement from 
implementing the ban is not at all inconsistent with its 
understanding that it was obligated to give the Union 
notice and an opportunity to bargain over it prior to 
any implementation. For the reasons stated, we find 
that the Union had such notice and opportunity and 
failed to act on it. We accordingly conclude that the 
Union waived its bargaining rights. 
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arbitrator shall be limited to the construc¬ 
tion and Interpretation of this Agreement 
as applied to the subject of the grievance. 
The arbitrator shall have no power or au¬ 
thority to (1) odd to, subtract from, or in 
any way modify the provisions of this 
Agreement, (2) limit or change any Com¬ 
pany policy, practice or rule not stated in 
this Agreement. (3) interpret any such poli¬ 
cy. practice or rule except os necessary in 
Interpreting or applying this Agreement. (4) 
formulate or odd any new policy or rule. (5) 
substitute his discretion or Judgment for 
the Company’s discretion or Judgment In 
any case where the Company has sole dis¬ 
cretion or judgment. (0) establish or change 
any wage or classification, or (7) hear any 
case arising out of negotiations for a new or 
amended collective bargaining Agreement. 

ARTICLE XVII 
MISCELLANEOUS 

O RULES AND REGULATIONS. The 
» members of the Union who work for the 

/ Company agree that all Company rules and 

V regulations and absenteeism program now 

* in effect, or as adopted or changed in the 

* future, will be strictly observed and en- 

forced at all times. It is understood and 

f agreed that employees are subject to sus¬ 

pension from work for up to one (1) week 
without pay upon presentation and receipt 
f of third warning slip issued upon violation 

and failure to comply with OSHA’s general 
'* safety rules or Company rules, as posted. 

APPENDIX ”C” 

GENERAL COMPANY RULES 

SECTION B. Any one of the following of¬ 
fenses will be ground for: 

Finn Offense - Any Offense .... Notice of Violation 
Second Offense - Any Offerne .... A warning slip 
Third Offcn»e - Any Oflenac .... Up to two week* off 
Fourth Offense - Any Offense .... Diam li a ai 


19. Smoking In posted areas. 


Factual Background 

The Morellte Equipment Company 
(hereafter "Company’') produces "haz¬ 
ardous location UL listed fixtures" at 
Its Girard, Pennsylvania plant. Ap¬ 
proximately fifty full-time production 
and maintenance employees at the 
plant are represented for collective 
bargaining purposes by the Interna¬ 
tional Brotherhood of Electrical Work¬ 
ers, Local Union No. 56 (hereafter 
"Union”). The current collective bar¬ 
gaining Agreement was entered into 
on September 17, 1984 and expires on 
September 17, 1987. 

Until the events giving rise to the 
instant grievance. Company employ¬ 
ees have been permitted to smoke in 
most areas of the plant with the excep¬ 
tion of the paint room. Smoking was 
permitted at anytime and also was 
permitted at the employees’ work sta¬ 
tion. On October 18, 1985 the Com¬ 


pany’s office personnel, who are not 
represented by the Union, were noti¬ 
fied that smoking would no longer be 
permitted In the office and smoking 
areas. According to the Company, 
smoking was banned due to an in¬ 
crease In the number of office employ¬ 
ees working within a relatively small, 
confined area. 

Later that year, on December 22, 
1985 a fire occurred at the Lake Indus¬ 
tries plant not far from the Company’s 
location. Unverified reports speculated 
that the cause of the fire was a care¬ 
lessly discarded cigarette. Reports esti¬ 
mated that Property damage in the 
Lake City fire ranged near $250,000. 
On January 9, 1986 a Morellte Com¬ 
pany foreman discovered and put out 
a fire In a small trash can in the 
punch press department. He deter¬ 
mined that the fire began when a ciga¬ 
rette was discarded into the can and 
fell upon an oily glove In the trash can. 
The fire did not cause any damage to 
the plant or equipment. On January 
15, 1986 an employee of the cleaning 
service used by the Company ap¬ 
proached the Company’s owner and 
expressed his concern over the amount 
of machinery oil on the floors around 
the Company’s machinery and the 
number of cigarette butts on the floor 
near the machines. He was worried 
that the combination of the two could 
result in a fire. 

Dan Wilson, Production Manager 
was instructed to Investigate the fire 
hazards related to employees smoking 
in the plant. Upon the completion of 
the study, he was then authorized to 
prepare a memo restricting all employ¬ 
ees to smoking only hi certain desig¬ 
nated areas and only while on sched¬ 
uled ten-minute breaks or during the 
lunch break. He had planned to 
present the memo at a meeting with 
the Union Committee on February 4. 
1986 and to make the memo effective 
February 10, 1986. The meeting was 
postponed until February 12, 1986 and 
the effective date of the memo was 
moved to February 17, 1986. During 
the February 12, 1986 meeting the 
Union Committee requested that 
copies of the memo be given to all em¬ 
ployees and that their input be sought. 
The Company agreed to permit time to 
obtain the employees’ comments. The 
Union also filed the Instant grievance 
on February 12, 1986. 

Additional meetings were held be¬ 
tween the parties on February 17 and 
20, 1986. At the urging of the Union 
the Company agreed to designate a 
second location for a smoking area. 
The two designated smoking areas are 
the employee entrance area near the 
time clock and vending machines and 


the picnic table area in the assembly 
department only during the flrst shift. 
Smoking is limited for all employees. 
Including management, to the two 
designated areas. Smoking is permit¬ 
ted just before the start of the shift, 
during the lunch breaks and during 
the two 10 minute scheduled breaks. 
Union witnesses complained that 
limiting the smoking to the designated 
areas cuts down on the available time 
for smoking since the employee Is not 
permitted to leave the work station 
until a signal is given. Complaints 
were also presented that the smoking 
areas are crowded and may cause dis¬ 
comfort for those non-smoking em¬ 
ployees wishing to eat at the picnic 
tables in the assembly area. 

The same Union witnesses question 
whether smoking at the work station 
really constituted a fire hazard. Em¬ 
ployee Kenneth Klonowski. a con¬ 
firmed smoker, observed that while 
smoking Is banned, the spot welder is 
used in the same location and that it 
showers the area with hot sparks. He 
questioned if the machine oil really 
was a hazard since it was mainly con¬ 
fined to under the machines. It was 
further noted that much of the ma¬ 
chine area is constructed of concrete 
and steel. The employees question If 
the amount of combustibles used In 
the plant would constitute a fire haz¬ 
ard. The Company pointed out that 
wood and paper used during produc¬ 
tion and shipping could catch on fire 
from a discarded cigarette. Wilson tes¬ 
tified that he has not been pleased 
with amount of litter, paper and 
drinking cups, that has remained on 
the plant’s floor and worries that the 
litter might be a source for fire. Wilson 
indicated that the plant is housed in a 
building that Is estimated to be over 
one hundred years old. 

The instant grievance was filed to 
protest the new limited smoking rule 
implemented by the Company and 
when the Parties were unable to re¬ 
solve the matter It was appealed to 
arbitration hereunder. 

Contentions of the Parties 

UNION CONTENTIONS: The Union 
contends that the Company violated 
the Agreement when It issued the rule 
limiting smoking. Furthermore, it 
questions if the new regulation is rea¬ 
sonable in fight of the long-standing 
practice at the plant. The Union ob¬ 
serves that there Is a lack of combusti¬ 
ble material in the plant and that 
where a true fire hazard does exist, 
smoking is prohibited. It notes that 
the tool room consists of steel and con¬ 
crete construction and is not likely to 


bum. The Union complains that the 
areas set aside for smoking are crowd¬ 
ed since smoking Is limited to break 
times and lunch periods. It challenges 
as lacking proof, the Company’s posi¬ 
tion that the oil drippings are flamma¬ 
ble and combustible. The Union sug¬ 
gested as alternatives to the limiting of 
smoking as set forth in the rule, that 
the Company provide ash trays; limit 
smoking when wrapping paper is be¬ 
ing used; or provide common smoking 
areas which can be visited at any time. 
It seeks a change in the work rule 
arguing that the rule clearly is unrea¬ 
sonable. 

The union also contends that by es¬ 
tablishing the new rule the Company 
has extended the area in which smok¬ 
ing is prohibited and the times during 
which smoking may take place. It clas¬ 
sifies the change as substantial and 
unilateral. It submits that, while the 
Company may have the right to uni¬ 
laterally change the designated smok¬ 
ing areas, it, in essence, has changed 
the employees’ tight to smoke. In addi¬ 
tion, the Union stresses that an em¬ 
ployee is now exposed to the possibility 
of being disciplined for smoking which 
was formerly an accepted practice. 
The Union concludes that the Com¬ 
pany has failed to establish that the 
rule change is related to safety and, 
instead, it has expanded the possibility 
of discipline for employees. The Union 
requests that the smoking rule be re¬ 
scinded. 

COMPANY CONTENTIONS: The 
Company takes the position that it 
was acting within the terms of the 
Agreement when It established the 
new rules on smoking. It believes that 
the Agreement confers upon the Com¬ 
pany the right to unilaterally make 
and enforce the smoking regulations 
and promulgated after discussion with 
the Union Committee. The Company 
submits that the rules are reasonable 
in light of the safety hazard and that 
it has provided alternative locations 
for smoking. It stresses that smoking 
at the work station is, indeed, a fire 
hazard. The Company points to the 
quantities of machine oil on the floor 
paper, cardboard, wooden skids and 
glue near the work stations and deter¬ 
mines that the possibility for a fire 
does exist. The Company further sub¬ 
mits that health hazards exist for all 
employees from smoking and passive 
smoking. For all these reasons the 
Company seeks denial of the griev¬ 
ance# 

Discussion and Findings 

The Agreement empowers the Com¬ 
pany to make and enforce personnel 
rules and regulations. It, furthermore. 
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III 

There does not exist serious dispute 
concerning the facts In this case. 
Quite simply, the case Involves a 
change in Company work rules made 
by Management In view of a previous 
memorandum agreement covering the 
same subject matter. 

On March 17, 1982 a memorandum 
agreement was struck between Union 
and Management regarding apparent 
abuse of restroom privileges by pro¬ 
duction employees. It appears that em¬ 
ployees were leaving their work sta¬ 
tions during working hours to go to 
the restroom to have a “cigarette 
break/' where they used the facilities 
for conversing with fellow employees. 
Over time such behavior became a 
problem, considering the length and 
frequency of the breaks. Testimony in¬ 
dicates that said breaks primarily be¬ 
came “smoking breaks”. Prior to the 
initial Agreement, Management 
sought to bring the abuse under con¬ 
trol; and in an effort to Improve the 
chance of success, it entered into the 
informal agreement with Union. The 
agreement was not later typed nor for¬ 
mally adopted, but merely Initialed in 
pertinent places by the parties. 

Considerable testimony was offered 
concerning the long-term success of 
this agreement; two contracts were ef¬ 
fective and later expired without the 
Memorandum of Agreement having 
been formally made a part of the main 
Agreements by Inclusion or adden¬ 
dum. 

On August 12, 1985 a notice was 
posted concerning continual abuse of 
restroom breaks; it stated further 
abuse might necessitate termination 
of the privilege to smoke in the res¬ 
trooms. The agreement already al¬ 
lowed for two Company paid breaks 
and a lunch break where employees 
were able to smoke. 

On January 1, 1986, a new two-year 
labor contract was executed and 
adopted by the parties; the Memoran¬ 
dum of Agreement was not discussed 
nor included. 

On April 23, 1986, a notice was post¬ 
ed to show that a change was being 
made In the work rules to disallow 
smoking in Company restrooms, effec¬ 
tive May 1, 1986. 

On April 29, 1986 the subject griev¬ 
ance was filed and It is properly before 
the Arbitrator for final resolution. 

IV 

The respective arguments of the 
parties are hereby noted: 

UNION 

1. By memorandum agreement of 
the parties March 17, 1982, a plan to 


control restroom privilege abuse was 
formulated and never revoked; thus 
the agreement is still in effect and 
binding on the parties. 

2. In changing work rules, which 
were subject to prior memorandum 
agreement. Company violated the pur¬ 
pose of collective bargaining as stated 
in Article 1 of the current contract. 

3. Smoking in restrooms was histori¬ 
cally allowed by the Company; as such 
it constituted a condition of employ¬ 
ment which cannot be changed unilat¬ 
erally by either party. 

COMPANY 

1. Company has express authority 
under Article 10 “to establish and 
maintain reasonable work rules cover¬ 
ing the operation and reasonable rules 

governing employees conduct-” 

Company was with the right to at¬ 
tempt to further correct the problem 
via the establishment of additional 
work rules. 

2. Smoking during Company paid 
time is not an employment right, and 
this includes time in the restroom. 

3. The informal agreement reached 
on March 17, 1982 was not made a part 
of the parties’ two subsequent labor 
contracts, nor was it mentioned dur¬ 
ing negotiations. Therefore, it has no 
effect on the current contract. 

4. Two breaks, in addition to a lunch 
break, are provided for employees. Ac¬ 
cordingly, employees have no right to 
take additional breaks in the restroom 
for the purpose of smoking. 

V 

Notwithstanding the parties not 
reaching a stipulation on the issue 
that serves to frame this case, they 
understand that when reduced to its 
bare essentials, the dispute mandates 
that the Arbitrator address whether 
Company violated the collective bar¬ 
gaining Agreement when it chose to 
promulgate a new work rule that 
serves to limit an employee’s right to 
smoke on plant premises. Specifically, 
can It be said that Company’s unilat¬ 
erally fashioned action, dated April 23, 
1986, marks a departure from the mu¬ 
tually agreed upon agreement for 
“monitoring going to the restroom", 
dated March 17, 1982, and makes for a 
violation of the Agreement? Addition¬ 
ally, this case encompasses such jugu¬ 
lar vein questions as: (1) Is an employ¬ 
ee with the right to smoke while at 
work? (2) Did the referred to monitor¬ 
ing agreement create a certain condi¬ 
tion of employment which Company 
cannot unilaterally discard? 

Since Union has structured its case 
largely on the strength of the so-called 


monitoring agreement, an examina¬ 
tion and assessment of the subject 
agreement is in order. The agreement 
reads as follows: 

Agreement On Monitoring Going To The 
Restroom 

“When the Co can factually demonstrate 
abuse in a dept or depts the following will 
apply. 

1. A letter will be given to each employee, 
supervisor Included, stating that there la 
abuse In the dept and when it l* corrected 
within 1 week the dept will be monitored. 

2. During this short term monitoring pe¬ 
riod employees will notify in same manner 
that they are going to the restroom to the 
person persons designated by the Co. 

Employees will not however have to leave 
their work station to make such notifica¬ 
tion. (saying I gone, waive to them point out 
la notification) 

3. Monitoring periods will not exceed 2 
weeks. 

4. In some monitoring situations It will 
not be necessary to notify supervisor that 
tlie employee Is going to the restroom al¬ 
though someone (fellow worker closest to 
the exit) will be notified.” 

The parties do not dispute that 
Management was encountering prob¬ 
lems with employees on the use of 
plant restrooms In early 1982. While 
smoking may have been a concern to 
both parties, It Is Interesting to note 
that the aforementioned agreement 
did not specifically address smoking, 
nor does It directly pertain to same. In 
the main, the agreement evidences the 
parties’ regard for time spent in the 
restroom, i.e., over and above what can 
be said to be reasonable and proper. In 
short, the parties devised the subject 
agreement for allowing given proce¬ 
dure to be Implemented In connection 
with making certain that employees 
did not engage in what has come to be 
known as “restroom abuse.” Why 
Management chose to gain Union's 
support by a written agreement Is not 
a subject before this Arbitrator Pre¬ 
sumably, on the strength of Its rights 
clause (Article X or whatever in effect 
at the time), it could have chosen to 
proceed unilaterally in keeping with 
its recognized rule making authority. 

Union claims that the agreement 
reached on March 17, 1982 Is still oper¬ 
ative; that Company cannot take any 
action relative to restroom privileges 
without Union's concurrence. On the 
other hand. Company would now show 
that the agreement reached with 
Union for monitoring the “going to the 
restroom” does not preclude Manage¬ 
ment from exercising its right under 
Article 10 for fashioning any and all 
rules to make certain that minimum 
standards of conduct are seen. More¬ 
over, it holds that whatever weight the 
“monitoring agreement” carried In 
1982 ceased with the expiration of the 


collective bargaining agreement In 
force and effect during that time. 

With due consideration given to the 
parties’ positions, your Arbitrator 
finds it unnecessary to determine 
whether the March 17,1982 agreement 
Is effective today, for he Is of the firm 
opinion that this understanding was 
not designed to control smoking, be it 
occurring In the plant restrooms or 
other locations on Company’s prem¬ 
ises. But since the parties have In 
large measure tied their positions to 
the monitoring agreement, I am com¬ 
pelled to pass on the merits of this 
action ana Its present application. 

The agreement reached by the par¬ 
ties in early 1982 must be understood 
to represent an understanding where¬ 
by an accommodation was reached rel¬ 
ative to one’s right of privacy for en¬ 
gaging in certain necessary biological 
functions together with Manage¬ 
ment’s right to have employees at 
their given work stations and actively 
engaged in production. It is to be noted 
that the current collective bargaining 
agreement does not contain a so-called 
“zipper clause.” However, the parties 
understand that any labor-manage¬ 
ment agreement, as duly sought and 
bargained for, shall contain all ele¬ 
ments and subjects of conditions of 
employment; that it must serve to con¬ 
trol all of the parties’ rights and duties 
due one another. And if a labor-man¬ 
agement contract is to embrace words 
and phrases other than those written 
therein, proper Identification must be 
given to the specific memorandum, ad¬ 
dendum, side agreement, etc. In order 
to show that such action does not con¬ 
flict with their mutually bargained for 
agreement. Here, Union has failed to 
show that the so-called monitoring 
agreement, dated some 4 Mi years ago, 
was extended, i.e., carried over, and 
Incorporated into the successive labor- 
management agreements. At best. 
Union Ex. #1 represents a mutual un¬ 
derstanding reached by the parties to 
allow Management to limit the time 
an employee may spend in Company’s 
restrooms — ana during the 1982 con¬ 
tract term. To hold that the aforestat- 
ed understanding controls here is to 
say that the agreement has been in¬ 
corporated Into both the 1982 Sc cur¬ 
rent collective bargaining Agreements 
and, at the same time, it serves to limit 
the rights duly retained by Manage¬ 
ment in Article 10 supra. In that re¬ 
gard, It is undisputed that Union rec¬ 
ognizes Company’s sole right to not 
only "manage the business and direct 
the working force,...” but “.. . the right 
to establish and maintain reasonable 
work rules covering the operation and 
reasonable rule governing employee 









Source: https://www.industrydocuments.ucsf.edu/docs/lywlOOOO 
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“We feel that the action the Company has 
taken is for the overall good of our employ¬ 
ees, and for that reason, I deny the griev¬ 
ance.” 


II. The Issues 

The essence of the grievance, as pre¬ 
sented, is that the Company violated 
“* * * the current labor agreement 
(Factory Rules and Regulations) when 
a nonsmoking policy was unilaterally 
implemented by the Company.” The 
Union argued that, with the exception 
of certain hazardous areas within the 
plant, smoking policies were a condi¬ 
tion of employment and should be bar¬ 
gained by the parties, not unilaterally 
imposed. The Company denied these 
assertions. 

The issue to be decided, therefore, is: 

“Did the Company violate the current 
collective bargaining agreement on Decem¬ 
ber 1, 1986, when they unilaterally issued 
the above quoted No Smoking Policy?” 

III. Cited Contract Provisions 

1. Table of Contents, 

a. Factory Rules and Regulations (p. 4). 

2. Article 3, Rights and Obligations of 
Parties, 

a. Section 1 A (p. 8), 

b. Section 1 C (p. 9), 

c. Section 1 D (p. 9). 

3. Article 4, Adjustment of Grievances, 

a. Section 3, Step 4 (p. 12). 

4. Article 11, Absenteeism, 

а. Section 4 (p. 31). 

б. Article 26, Pension Plan (p. 54). 

6. Article 37, Apprentice Training (p. 60). 

7. Article 40, Duration of Agreement (p. 
60). 

And 

Factory Rules and Regulations 

1. Index (p. 71). 

2. Rule 10, Smoking in Prohibited Areas 
(p. 74). 

3. Section 2, General Information (p. 77). 

IV. Facts 

The Company produces heating and 
air conditioning equipment at its Mar¬ 
shalltown facility where it employs ap¬ 
proximately 545 bargaining unit em¬ 
ployees. 

The Union has been the certified 
bargaining agent for the Company’s 
production workers at Marshalltown 
since 1977. 

Smoking has been prohibited in cer¬ 
tain hazardous areas of the plant for 
many years. 

The limitation on smoking has been 
published in a booklet which includes 
the collective bargaining agreement 
between the parties. The labor con¬ 
tract is printed in the first 60 pages of 
the booklet, followed by a signature 
sheet which includes representatives 
of both the Company and the Union. 


LENNOX INDUSTRI ES 

Immediately following the signature 
page is Exhibit A which includes the 
base hourly rates for the period of the 
contract; Exhibit B which is a tabula¬ 
tion of job classifications by rate 
ranges; Exhibit C which is a list of the 
various job classifications; Exhibit d 
which is a list of the promotable jobs- 
Exhibit E which is a grievance fomr 
and the last, Exhibit F, (Layoff Assign¬ 
ment form) is found on page 70 of the 
booklet. 

The “Factory Rules and Regula¬ 
tions” follow Exhibit F. Any violation 
of Rule 10, “Smoking in prohibited 
areas,” carries a warning for the first 
offense up to discharge for the fourth 
offense. 

Thereafter, in Section 2 of the Fac¬ 
tory Rules and Regulations there Is 
this statement about smoking: 

“With the exception of certain hazardous 
areas employees are allowed to smoke in the 
plant while at work. Please be alert to the 
hazard areas and cooperate in this policy, 
otherwise smoking privileges may be with¬ 
drawn." 

Testimony presented at the hearing 
indicates that the Union had never 
challenged the Company on the list of 
hazardous areas in which smoking 
was prohibited. 

The Company stated that, while 
they are required to negotiate with the 
Union on conditions of employment, 
the issue of smoking has never been 
discussed in negotiations and is not a 
condition of employment. On the other 
hand, the Union suggested that, since 
smoking had been permitted in most 
areas throughout the plant for many 
years, smoking had become a condi¬ 
tion of employment and, therefore, 
any change should be negotiated. 

In support of this position, the 
Chairman of the Shop Committee tes¬ 
tified that the various contract provi¬ 
sions cited above refer in several in¬ 
stances to the Factory Rules and 
Regulations, adding that, in his opin¬ 
ion, everything printed in the booklet 
was a part of the collective bargaining 
agreement. 

The witness also testified that no 
disciplinary action had been imposed 
by the Company for violation of the 
new nonsmoking policy; however, one 
employee had been stopped from 
smoking small cigars at his work sta¬ 
tion, a privilege he had enjoyed prior 
to that time. 

In the opinion of the Shop Chair¬ 
man, the nonsmoking policy is not 
reasonable because nonsmokers are 
given preference over smokers. On 
cross examination, the witness ac¬ 
knowledged that with the exception of 
the employee who was prohibited from 
smoking the small cigar, employees 
can smoke at their work station, in the 
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a ^les and the hallways except for haz¬ 
ardous areas and certain offices and 
Siting rooms. The latter prohibition 
impacts only on nonbargaining unit 
personnel. 

The Shop Chairman also acknowl¬ 
edged that the Company has from 
time to time changed language in the 
Factory Rules and Regulations with¬ 
out negotiating with the Union and 
that some of the rules were changed or 
deleted and others added. According to 
the witness, the Union did not grieve 
those changes because they felt they 
were reasonable. 

The Company Employee Relations 
Manager testified that there had not 
been any “smoking” policy as such 
prior to December 1, 1987, although 
smoking had been prohibited in cer¬ 
tain designated “no smoking” areas. 

The Employee Relations Manager 
also testified that the new nonsmoking 
policy was a part of the Company’s 
increasing concern over health related 
problems. He pointed out that they 
have established a “Wellness” pro¬ 
gram, weight counselling, condition¬ 
ing and no smoking clinics and the 
like. He pointed out that the primary 
nonsmoking area is the restrooms and 
that there is no ban on smoking else¬ 
where except in certain designated 
areas unless, for some reason as in the 
case with the small cigar, the smoke 
became offensive. 

The Employee Relations Manager 
testified that, in his opinion, the Fac¬ 
tory Rules and Regulations starting at 
page 77 of the booklet (and the follow¬ 
ing information) is not a part of their 
collective bargaining agreement with 
the Union; that the items included or 
incorporated between pages 77 and 99 
are not negotiable items. The witness 
pointed out that the Company has 
changed this material or added infor¬ 
mation, as well as deleted items, on 
those pages without negotiation over 
the years. He cited the Safety Work 
Problem, Factory Safety Program, and 
the Safety Rules segments as well as 
Section 7 of the Factory Rules and 
Regulations entitled, “What to Do in 
Case of Injury,” as examples of items 
which were added or changed. 

According to this witness, the rules 
and regulations and the general infor¬ 
mation contained on those pages was 
included within the same booklet as 
the collective bargaining agreement as 
a convenient way to distribute that 
information to all employees. 

The Employee Relations Manager 
testified that the nonsmoking policy 
was not intended to completely elimi¬ 
nate smoking from the facility because 
it would be unreasonable to do so. He 
added, however, that the policy could 
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change if the circumstances warrant¬ 
ed. 

The Factory Manager confirmed the 
testimony of the Employee Relations 
Manager, adding that while they had 
considered a total ban of smoking at 
the work stations, it was decided that 
it would not be appropriate at this 
time because the work area is open 
and well ventilated. 

The Factory Manager also con¬ 
firmed that the Company has never 
negotiated with the Union on the mat¬ 
ters set forth in the booklet entitled, 
“Factory Rules and Regulations.” He 
testified that the Company has 
changed both the information, policies 
and procedures many times over the 
years, all without negotiating the 
same with the Union. 

The Shop Chairman testified on re¬ 
call that the Union had never chal¬ 
lenged any of the changes made by the 
Company in Factory Rules and Regu¬ 
lations because those changes were 
deemed to be reasonable. 

V. Union Position 

1. Article 3, Section 1 C states that 
the Company will have the right to 
“effect reasonable factory rules and 
regulations not in conflict with this 
Agreement.” 

2. Other provisions of the collective 
bargaining agreement, as well as the 
Factory Rules and Regulations, are a 
part of and incorporated in the collec¬ 
tive bargaining agreement by refer¬ 
ence. 

a. The index to the collective bargaining 
agreement refers to Factory Rules and Reg¬ 
ulations. 

b. Article 3, Section 1 D also refers to 
Factory Rules and Regulations. 

c. Article 11, Section 4 refers to Factory 
Rules and Regulations. 

d. Article 26 relates to the Pension Plan 
which is part and parcel of the collective 
bargaining agreement, although set forth 
in a separate booklet. 

e. Article 37 on Apprentice Training Is a 
separate agreement, although it is a part 
and parcel of a collective bargaining agree¬ 
ment. 

f. Article 40 states that the collective bar¬ 
gaining agreement shall not be subject to 
reopening except as provided in Article 39 
for any other purpose prior to June 9, 1989. 

3. Smoking is a condition of employ¬ 
ment and the parties should negotiate 
on this issue. 

a. The unilateral adoption of a nonsmok¬ 
ing policy by the Company is a violation of 
the current labor agreement. 

b. The nonsmoking policy is not reason¬ 
able and Management is adding to and 
changing the collective bargaining agree¬ 
ment by unilaterally publishing the same 
without bargaining with the Union. 




Source: https://www.industrydocuments.ucsf.edu/docs/lywl0000 
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that the Board has had smoking issues come up before, and 
has even found unlawful unilateral changes. See the cases 
cited by the General Counsel, Albert's , lnc. y 213 NLRB 686 
(1974), and Chemtronics, toe., 236 NLRB 178 (1978). Yet 
those cases are facially distinguishable. Both were in the 
context of reprisals for union activity and neither analyzes 
whether smoking is a bargain able subject as defined by Sec¬ 
tion 8 (d). It was simply assumed to be the case. Moreover, 
they fall within a group of cases where the analysis is af¬ 
fected by union animus. I do not suggest that union animus 
is a factor to be considered in unilateral change cases, but 
only observe that where it is present, less consideration is 
often given to the bargaining duty analysis because it is un¬ 
necessary to the outcome, particularly where clear mandatory 
subjects are included in the change. 

Possible anomalies aside, I conclude that a union seeking 
a more healthy work environment acts consistently with the 
Wagner Act when it asks an employer to eliminate the haz¬ 
ards of tobacco smoke. It is acting for the good of the whole, 
not the personal needs of some. Therefore, I do not find it 
disharmonious to hold that a union’s demand to eliminate, or 
partially eliminate, smoking is a mandatory topic which an 
employer must meet, while an employer need not meet with 
the union if it has eliminated or intends to eliminate the haz¬ 
ard altogether. Likewise, if an employer only intends to par¬ 
tially eliminate smoking, and the union wishes to bargain 
over that, either for the purpose of extending the ban or for 
arranging the manner of controlling smoking, it must do so, 
for partial bans under my analysis must be bargained. Indeed, 
if I had been asked, I would have found that an employer 
who imposes a total ban, after having allowed smoking, 
would be obligated to bargain over the effects of the change. 
This would allow bargaining for such things as an adequate 
transition period or even to ask an employer to pay for 
cease-smoking programs. That would still leave the ban itself 
within the employer’s exclusive domain. 

Even if one were to find a smoking ban unilaterally im¬ 
posed by an employer to be a mandatory subject of bargain¬ 
ing, 1 would be forced to conclude, on this record, that there 
is really no significant impact on Respondent’s employees’ 
working conditions. First of all, bargaining unit employees 
had never been allowed to smoke while performing their reg¬ 
ular work tasks. Smoking had been permitted only on breaks 
and in locations away from the production area. Thus there 
was already a near-total ban in place. On January 1, 1989, 
the ban was simply extended to eliminate the smoking ha¬ 
vens. Employees still receive the same number of breaks and 
are privileged to go to the same break rooms as before for the 
same length of time. Now, however, a nonsmoker may enter 
a breakroom where smoking had previously been permitted 
but without having to encounter secondhand smoke. The fact 
that smokers must now make a difficult trek in a short period 
of time to find a nonmill location to smoke is a matter of 
their own choice. They are the ones who have chosen to be¬ 
come addicted to tobacco and who have chosen to take the 
health risks associated with it. Theirs is a personal condition 
which they have imposed upon themselves; not a condition 
which the employer has set. Thus Respondent is simply tell¬ 
ing its employees that if they choose to take this health risk, 
it is their own responsibility, but they must do it at a location 
where the Employer cannot be seen as having encouraged it 
in any way. The impact of this ban, although perhaps subjec¬ 


tively important to the smoker who has been denied the 
privilege, is, objectively speaking, not much. It has no lig- 
nificam impact on their working conditions, nor is smoking 
necessary to a successful break. Accordingly, I would dis¬ 
miss this case on that ground as well. See St. John's General 
Hospital , 281 NLRB 1163, 1168 (1986) (smoking ban Airing 
shift change did not have significant impact). 

Continuing to assume that an employer’s unilateral smok¬ 
ing ban is a mandatory subject of bargaining, I would find 
that Respondent, beginning at least with its meeting of Au¬ 
gust 25, 1988, advised the Union of its intention to impose 
the ban. The Union counterproposed at least two locations 
where smoking might be allowed but no agreement was 
reached. The Union could have continued to seek to bargain 
over the subject but did not, probably in the view that it 
would have been futile. Yet, the Union did not test the Com¬ 
pany’s resolve, although articles V and VI of the new collec¬ 
tive-bargaining contract do provide the procedure for resolu¬ 
tion. n Indeed, article V, section D states that if the grievance 
is not referred to the Federal Mediation and Conciliation 
Service within 30 days, it “shall be conclusively waived,” 

There is no evidence in this record that the matter was ever 
submitted to the FMCS as contemplated by article VI. Ac¬ 
cordingly, it is not unreasonable to conclude that the griev¬ 
ance has indeed been waived “conclusively” by the contract 
Compare £. /. du Pont &. Co. f 294 NLRB 493 (1989) (tak¬ 
ing away smoking and other privileges in locker room not 
an unlawful unilateral change as union waived claim by not 
pursuing grievance). Finally, although not argued by the par¬ 
ties it seems likely that the management’s-rights clause is 
broad enough to constitute the Union’s waiver of the i^^ht 
to bargain over the ban. See Laredo Packing Co 254 NLRB 
1 , 8 , 9 (1981). I hesitate to make that finding, however, as 
none of the parties have raised or briefed the issue. 

Thus on two grounds, if not three, it would appear that the 
Union chose to waive the right to bargain. The first occurred 
when the employer gave it notice and the opportunity to bar¬ 
gain but it made only a desultory effort to do so. Citizjens 
National Bank of Willmar , 245 NLRB 389, 390 (1979). The 
second occurred when it tried to grieve the matter but aban¬ 
doned it at the pre-FMCS stage. 

I conclude that the complaint should be dismissed, i reach ^ 
this conclusion based on my finding that the topic is a t ^ 
non mandatory subject of bargaining and that Respondent had ^ 
no obligation to bargain over its imposition of a total ban on ^ 
smoking at its Peshastin mill. Alternatively, I find that even H* 
if the ban is a mandatory subject of bargaining, it had no sig- QC 
nificant impact upon the employees’ working conditions. As 
a second alternative, I find that Respondent gave the Union ^ 4 ^ 
an opportunity to bargain over the subject When the Union ^ 
declined to pursue the matter it waived, either by passivity 
or by its abandonment of the grievance procedure, any objec¬ 
tions it may have had to this change. Accordingly, I make 
the following 


1 * Art V of the new contract is the grievance procedure. It doe* not, how¬ 
ever, lead to arbitration. Art. VI ix a limited no-xtrike clauae which re quire* 
the parties first to seek the assistance of the Federal Mediation and Coed Na¬ 
tion Service to resolve grievance*. If they are unable to reach a xariffiactory 
resolution of the grievance, that clause provide* certain procedure* leading to 
a strike. 
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to leave unresolved. Therefore, it is argued, the status 
quo could not be changed as to this matter during the 
agreed-upon renewal term of the collective-bargaining 
agreement. Having made such an agreement, the Re¬ 
spondent would violate Section 8(a)(5) by imposing 
the ban, regardless whether it offered the Union an op¬ 
portunity to bargain about it. For the following rea¬ 
sons, we reject the General Counsel’s exceptions on 
this point and affirm the judge’s finding that the smok¬ 
ing ban was not subject to the ‘"Closure of Issues” 
clause. 

The strike-settlement agreement, which applied to all 
the Respondent’s unionized plants, including the 
Peshastin facility, began with a preamble stating that 
the parties “agree to the following amendments and 
revisions of each individual W-I Forest Products Com¬ 
pany, L.P., collective bargaining agreement in full set¬ 
tlement of ail subjects of collective bargaining.” There 
followed various articles identified by roman numerals, 
setting forth changes in contract language. Section VIII 
provided as to local issues on which the parties had 
agreed and “signed off’ that the language reflecting 
those changes would be “incorporated into [the collec¬ 
tive bargaining] agreements.” The closure of issues 
clause (sec. IX) read, in its entirety, as follows: 

IX. CLOSURE OF ISSUES 

A. All issues upon which authority to negotiate 
was delegated by local Unions and district coun¬ 
cils to the IWA and WCIW or their designated 
representatives, not covered herein, are withdrawn 
and closed for the term of the bargaining agree¬ 
ments as modified. 

B. Other issues opened either by local Unions, 
district councils or the Company not included in 
this settlement are withdrawn for the term of the 
bargaining agreements if unresolved because not 
signed or initialled as of the time this Settlement 
Agreement is signed and ratified. 

The General Counsel argues that the subject of the 
smoking ban was an issue opened by the local unions, 
that it was left unresolved as of the time the strike-set¬ 
tlement agreement was signed, and that by virtue of 
the parties’ agreement that such issues would be re¬ 
garded as “withdrawn for the term of the bargaining 
agreements.” Accordingly, it is argued, the Respond¬ 
ent was obligated to leave existing smoking restrictions 
unmodified and could not even require the Union to 
bargain over any changes during that term. The Re¬ 
spondent does not dispute the General Counsel’s the¬ 
ory of the operative effect of that clause. It simply dis¬ 
putes that the smoking ban is covered by it. 

We agree with the judge that section IX,B, read to¬ 
gether with the preamble to the strike-settlement agree¬ 
ment, establishes that the issues which the parties 
agreed to regard as “closed” were solely those issues 


that were negotiated within the framework of bargti*. 
ing for a collective-bargaining agreement—issues oc 
which language would have been added to or modified 
in the contract had agreement been reached 

The smoking ban was essentially a modification of 
an existing plant rule that restricted smoking to certsia 
areas, and it is undisputed that the plant rules had 
never been part of the collective-bargaining agreement 
Although two union representatives testified that the 
smoking ban had been discussed at the August 25 b*- 
gaining session and that the union representatives had 
expressed some views on it there, their testimony does 
not contradict the testimony of the Respondent’s wit¬ 
nesses that the Union did not expressly propose at that 
meeting changing the parties’ traditional framework for 
dealing with plant rules. Thus, while the Union pre¬ 
sented written proposals on various issues discussed at 
that meeting, it never put anything into writing on the 
subject of smoking. 3 

In short, the smoking ban was not one of the sub¬ 
jects that the parties had agreed in section EX3 of the 
strike settlement agreement would be “withdrawn for 
the term of the bargaining agreements if unresolved 
. . . The Respondent was thus free to impose it 
during the term of the contract, so long as it first gave 
the Union notice and a reasonable opportunity to bar¬ 
gain. 4 * 

D, The Union Waived its Rights by Failing to * 
Request Bargaining After Notice that the 
Respondent Planned to Implement the Soft 

When an employer announces plans for a change in 
noncontractual working conditions, a union having suf¬ 
ficient notice of the contemplated change 
narily be deemed to have waived its bargening^rijpits 
if it fails to request bargaining prior to impfemfesltfion. 
Further it is incumbent on the union to act with due 
diligence in requesting bargaining. Kansas Education 
Assn., 275 NLRB 638, 639 (1985), and cases there 
cited. Although a union may waive this right* such‘a 
waiver must be “clear and unmistakable/* Kansas 


3 Wc agree with the Genera! Counsel’s contention that the Respondent aM 
not lawfully insist on keeping plant rules out of the colWctivo-bariwaiag 
agreement if the Union wished to include them We do not agree, iowevw, 
that the question of whether there should be contract language on the subject 
of smoking rcstrictioox was sufficiently crystallized poor to the ateaetkm «f 
the strike-settlement agreement to permit a finding that the Respondent was 
insisting to impasse on keeping plant smoking rules oot of the collective- 
gaining agreement. In any event, that was not the theory of the cooapttat 

4 The General Counsel has also argued in his exception* that s moki ng re¬ 
strictions should have been held in status quo during the term of the renewed 
bargaining agreement because ait. 24 of that agreement (a waiver of bregai** 
ing, or "zipper'* clause) required this. We decline to co ns ider this oarteatfoa 
because art. 24 was neither alleged nor litigated as material to the ta«M* kere. 
Hence, as the Respondent correctly observes, it bad »o notice or ottamky 
to offer any evidence concerning the significance of that prormoa. CjJtaawjt 
Hotel, 284 NLRB 612, 613-614 (1987), and cases there cited Ccoptoe Tomes 
Dairy Farm v. NLRB, 909 F.2d 1021, 1028-1029 (7th Or. IW ( *>** 
process violation where respondent had itself relied on a partiescontract 
clause and claimed surprise when the Board construed it a* su ppor tin g the caae 
against the respondent). 
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I recognize the differing opinions ex¬ 
pressed by outside experts as to how 
the break in the line may have oc¬ 
curred, but that is not relevant to this 
case. Had the Company been trying to 
prove mischief in the matter of the 
break in the hose, that would have 
been another thing, but this wasn’t 
asserted, though there was some un¬ 
necessary inference as to when and 
how it occurred. The evidence is con¬ 
clusive that the brakes operated ade¬ 
quately after the break in the line was 
found, and that is the most critical 
aspect to be considered. 

Prom a careful analysis of the facts 
presented, I find that it was a prevent¬ 
able accident which should never have 
occurred. 

The evidence as to the dollar amount 
of damage resulting from the accident 
($3904.34) was uncontroverted. The 
next question then is whether this 
should be considered to be a major ac¬ 
cident as the term is used In the collec¬ 
tive bargaining agreement. We do not 
have the benefit of documentary evi¬ 
dence used during the bargaining ses¬ 
sions which would reveal the intent of 
the parties. However, we do have the 
letter from the Company’s attorney (A. 
J. Harper, II) to the Union, dated No¬ 
vember 24, 1982, which provides mean¬ 
ingful substantiation of what was in¬ 
tended. Although this letter Is not a 
formal written agreement, and the 
amount is not a rigid fixed figure, it is 
significant to note that the Union did 
not raise objections to the “guidelines" 
when the letter was received — nor 
when the figure was quoted in a later 
arbitration case (1984). Accordingly, it 
must be accepted as a clear indication 
that $3000.00 was a general ballpark 
figure to serve the parties as to when 
there has been a major accident. Even 
after making allowance for subse¬ 
quent inflation, the damage in the 
present case is such that I believe a 
reasonable person would view It as a 
major accident. 

Under the provisions of section 
16.01, the Company has retained the 
right to discharge an employee In this 
kind of situation without prior warn¬ 
ing. However, for the record it should 
be noted that management had been 
counselling the Grievant about his 
productivity and the quality of his 
work during the weeks or months be¬ 
fore this accident. And there had been 
a disciplinary suspension the month 
before for a different offense. It cannot 
be successfully argued that the Griev¬ 
ant was not fully aware of the com- 

S laints made about his lack of atten- 
on to his duties. 

It is a sincere hope that the Gxievant 
will be able soon to overcome his per¬ 


sonal problems. However, as the Com¬ 
pany pointed out in its brief, leniency 
is not within the province of the Arbi¬ 
trator when, as In this case, the Com¬ 
pany has complied with the contract, 
and there is no finding that the deci¬ 
sion was arbitrary, capricious or un¬ 
reasonable. 

AWARD 

For the reasons given above, it is 
held that the discharge of the Griev¬ 
ant was for Just cause and the griev¬ 
ance Is hereby denied. 
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In re MOREUTE EQUIPMENT 
COMPANY and INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL 
WORKERS, LOCAL 66, FMCS Case 
No. 8dK/12044, January 28, 1987 
Arbitrator: Carl F. Stoltenberg, se¬ 
lected by parties through procedures 
of Federal Mediation and Conciliation 
Service 

WORKING CONDITIONS 


— No-smoking rule — Reasonable¬ 
ness — Safety ►124.70 

Rule limiting smoking for all employees, 
Including management, to designated times 
and areas — employee entrance area near 
time clock and vending machines, and pic¬ 
nic table area in assembly department dur¬ 
ing first shift only; before start of shift, 
during lunch, and during two 10-mlnute 
breaks — Is reasonable, under employer's 
obligation to provide safe work environ¬ 
ment and Its right to manage and direct 
operations. Evidence established possibility 
of fire being caused at work station by dis¬ 
carded cigarette. 

— No-smoklng rule — Reasonable¬ 
ness — Employee health ►124.70 

Contention that banning of smoking at 
work stations and restricting It to designat¬ 
ed areas will Improve employees’ health and 
well-being Is rejected as support for reason¬ 
ableness of rule, where It Is offered without 
foundation and smoking still occurs at 
plant. 


Appearances: For the company — 
J. D. Cullen, attorney; D. H. Wilson, 
production manager; H. Senyo, plant 
manager; T. P. Raflenaberger, assis¬ 
tant plant manager. For the union — 
V. White, attorney; K. Klonowski, H. 
Bayletts, D. L. Brown, L. McDonald, E. 
McMlllen, and B. B. Gradler, wit¬ 
nesses. 

NO-SMOKING RULE 

Grievance and Question to be Re¬ 
solved 

STOLTENBERG, Arbitrator: — On 
February 12, 1986 the following griev¬ 
ance was filed: 

Violation Article I — Article IV Section C 
and Appendix "C" — dealing with the post¬ 
ing of entire shop as a no smoking area also 
Article II. 

Settlement requested: Fair and equitable 
iKutlng of areas for no smoking agreed to by 
both parties, (sic: Daniel H. Wilson) 


The question to be resolved Is wheth¬ 
er or not the new rule on smoking is 
reasonable and fair. 

Cited Portions of the Agreement 

The following portions of the Agree¬ 
ment were cited: 

article I 

INTENT AND PURPOSE 

It is the Intent and purpose of the parties 
to set forth herein all of the agreements of 
the parties pertaining to all matters which 
were negotiated with respect to wages, 
hours of work and other terms and condi¬ 
tions of employment for employees covered 
by this Agreement. It is the general purpose 
of this Agreement to promote the mutual 
Interests of the Company and its employees. 
To promote harmonious relationships, the 
parties hereto desire to establish rational, 
systematic methods for the settling of dis¬ 
putes by prompt and peaceful means. The 

I jartles to this Agreement will cooperate ful- 
y to secure the advancement and achieve¬ 
ment of these purposes. 

ARTICLE IV 

RIGHTS OF EMPLOYER TO MANAGE 

A. GENERAL. The Company has complete 
legal responsibility, except as expressly and 
specifically limited in this Agreement, and 
sole right and power to manage and operate 
the Company, Including but not limited to 
the right to hire, assign, transfer, promote, 
demote, schedule, layoff, recall, discipline, 
and discharge its employees and direct 
them in their work; the right to make and 
enforce personnel rules ana regulations; the 
right to determine and schedule work as¬ 
signments and hours; the right to deter¬ 
mine the acquisition, installation, oper¬ 
ation, maintenance, alteration, retirement, 
and removal of equipment and facilities; 
the right to transfer or subcontract work; 
the right to control all property, equipment, 
and facilities under Its care, custody and 
control, and the manner and extent of their 
use; and the right to cease doing business in 
whole or in part. Notwithstanding the fore¬ 
going. the Company will not subcontract 
out work when it will result in the layoff, or 
the failure to recall from layoff, any perma¬ 
nent employee qualified and classified to do 
the work. 

B. RESIDUAL RIGHTS. The Company re¬ 
serves to Itself all of the rights of manage¬ 
ment, except as specifically limited by the 
terms and conditions of this Agreement. 

C. RULES AND REGULATIONS. During 
the term of this Agreement, the Company 
shall have the right to require compliance 
with its existing rules and regulations and 
the right to make such reasonable rules and 
regulations it may from time to time deem 
best for the purposes of maintaining safety, 
order and/or effective operation of its facili¬ 
ties, and after advanced notice thereof, re¬ 
quire compliance by the employees unless 
such a rule or regulation is In conflict with 
a speclQc section in this Agreement. 

ARTICLE VII 
ARBITRATION 

E. LIMITATION ON AUTHORITY OF AR¬ 
BITRATOR. The power and authority of the 
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even though birth might occur after the 
employee has been laid off and no longer 
an employee of the Company. If the argu¬ 
ment of the Union was adopted, then a 
person pregnant for two months could 
secure employment with the Company 
and be covered seven months later on 
birth of a child. Such would clearly be 
contrary to the requirement of six 
months employment with the Company 
prior to coverage. The rule of six months 
was designed to insure that the Company 
did not pay medical and surgical benefits 
for an event occurring before the insured 
became employed by the Company, how¬ 
ever, to adopt the argument of the Union 
would permit this very thing. 

In the absence of evidence to the con¬ 
trary, it is presumed that customary un¬ 
derwriting practices apply to the instant 
case. One such underwriting practice is 
that maternity coverage relates to date of 
conception. This insures that the Com¬ 
pany or its insurance carrier will not be 
paying for a pre-existing condition, that 
is, a pregnancy predating employment. 
Such practice is normally spelled out 
with a provision limiting maternity cov¬ 
erage to employees with ten months or 
more service with the Company on the 
date of delivery. There is no evidence in 
the instant case that anything else was 
intended under the coverage afforded by 
the labor agreement. 

If, therefore, maternity benefits de¬ 
pend on the date of conception instead of 
the date of delivery, the Grievant was 
covered under the 1973 insurance pro¬ 
gram for pregnancy. There is nothing to 
indicate that the increased 1976 insur¬ 
ance benefits would apply to coverage al¬ 
ready established under the 1973 insur¬ 
ance program. In fact, the language of the 
labor agreement that "(ihnproved bene¬ 
fits will be made effective only for periods 
of disability or claims commencing on or 
after the date of execution" of the labor 
agreement, specifically negatives any 
such intention. Indiana General Corpo¬ 
ration, 62 LA 46. 

For the reasops Btated, it is the 

DECISION AND AWARD 

of the undersigned that the issue is an¬ 
swered that maternity benefits are paya¬ 
ble under the plan in force at the time of 1 
conception. The grievance is denied. ' 


SCHIEN BODY & EQUIPMENT CO., INC. 

e SCHIEN BODY & EQUIPMENT 
,r CO., INC. — 

i- 

a 

d Decision of Arbitrator 

y In re SCHIEN BODY & EQUIPMENT 
“ CO., INC. and UNITED STEELWOR- 
® KERS of AMERICA, LOCAL 8667, 
l EMCS Case No. 77K/17279, Grievance 
y No. 77-1, November 16,1977 
® Arbitrator: Raymond R Roberts, se- 
a lected by parties through procedures of 
, Federal Mediation & Conciliation Serv- 


PLANT RULES 

—’No-smoking rule’ — Reasonable¬ 
ness ► 118.25 ► 118.6567 

Employer did not have right to establish 
rule that prohibits employees from smoking in 
fabricating and other work areas during work¬ 
ing hours but allows them to smoke in same 
areas during breaks and lunch period, since (1) 
absence of immediate safety hazard in areas 
covered by rule makes “no-smoking rule” un¬ 
reasonable, it appearing that shop is in open 
area where smoke and fumes rise out of area 
quickly and employees largely work at some 
distance from one another, (2) employer does 
not contend that smoking interferes demon¬ 
strably with productivity or that smokere are 
leas productive than non-smokers, (3) there is 
no evidence that enforcement of rule will sig¬ 
nificantly reduce cigarette or tobacco con¬ 
sumption, in view of known propensity for 
smokers to utilize tobacco more heavily after 
periods of deprivation, and (4) there is past 
practice under which employees are permitted 
to smoke in areas where there is no immediate 
safety hazard. 


Appearances: For the company — Fred 
N. Reichman, attorney. For the union — 
George J. Knecht, international repre¬ 
sentative. 

NO-SMOKING RULE 


ROBERTS, Arbitrator: — By the griev¬ 
ance filed in this case, the Union has 
protested: 

'The ’No Smoking Rule' is unjustified and 
unfair to employees and is not covered by stat¬ 
ed OSHA rules.” 

The settlement requested is that the 
No Smoking Rule be cancelled and any 
disciplinary action pursuant thereto be' 
rendered a nullity. 


Sv Jjf BODY & EQUIPMENT CO., INC. 

Contract ProvUkm* i 

Among other provisions contained in , 
the collective bargaining agreement be- } 
tween the parties is Article IV, Manage- ( 
ment Rights, which provides, in part: 

"Except as expressly limited by a specific j 
provision of this Agreement, the Company ' 
retains and shall continue to have the sole and 
exclusive right to manage ita business and I 
direct the working forces, including but not ] 
limited to the right to . . . establish, modify ] 
and enforce rules and regulations,.... The j 
rights of management described above and all 
other inherent rights of management not ex¬ 
pressly limited by a specific provision of this 
Agreement are vested exclusively in the Com¬ 
pany and are not subject to the arbitration pro- 1 
cedure of this Agreement except as so limit¬ 
ed.” 

Article XXII, Safety and Sanitary Con¬ 
ditions, provides, in part: 

“Section 1 : The Company shall furnish and 
maintain reasonably safe and healthful sani¬ 
tary conditions including washing facilities, 
toilets and drinking fountains. * * * 

“Section 2; Employees will be required to use 
safety devices or clothing provided by the Com¬ 
pany in accordance with instructions or Com¬ 
pany rules. • * • 

"Section 3: The Company and the Union 
shall each designate one individual to serve on 
a joint Company-Union safety committee. 
These individuals, or such persons as may be 
designated by the respective parties to act in 
their stead, shall have access to and review all 
copies of accident reports prepared by the 
Company and shall make periodic inspection 
tours of the plant at times mutually agreeable 
to them but no more frequently than once 
every two months said tour to be immediately 
followed by a joint safety committee meeting. 

The Company is engaged in the busi¬ 
ness of fabricating, installing, and repair¬ 
ing specialized truck bodies and equip¬ 
ment and farm equipment and specialty 
items. It also sells and installs on truck 
and farm equipment manufactured by 
other manufacturers. Some 80 to 90 em¬ 
ployees are in the bargaining unit. This is 
a first contract between the parties dated 
October 26, 1976. Apparently the certifi¬ 
cation of the bargaining unit, subsequent 
strike, and difficulties in the parties 
reaching the bargaining table have left 
some residual feelings. 

The Company has apparently always 
observed a no smoking rule in the Com¬ 
pany offices out of the bargaining unit 
area and in foremen’s offices in the bar¬ 
gaining unit area, in which non-bargain¬ 
ing unit employees are prohibited from 
smoking. Some applicants have declined * 
employment for this reason. If visiting 


_ 69 LA 931 

salesmen to the Company offices request 
to smoke employee# are under instruc¬ 
tions to requeat they not do bo. This same 
request is not, however, directed to cus¬ 
tomers. 

In the plant area, itself, which is 
located in several buildings, smoking has 
always been prohibited in certain areas 
besides foremen’s offices, including ap¬ 
propriate areas in the paint shop and 
paint storage areas where a fire hazard is 
readily apparent. Included in the area 
where smoking has traditionally been 
prohibited is the storehouse or 
warehouse area. Following its under¬ 
standing of OSHA rules, the Company 
has posted some additional areas with a 
prohibition against smoking, including 
areas where acetylene and oxygen bottles 
are stored and a slab room where wooden 
materials are stored. The remainder of 
the plant, including fabrication areas, 
had not been subject to a prohibition 
against smoking prior to March 24,1977, 
except in the immediate ^reas around 
oxygen and acetylene bottles used for 
cutting torches and non-electric welding. 
Until March 24, 1977, employees were 
permitted to smoke in these areas at all 
times. 

On March 24,1977, the Company uni¬ 
laterally promulgated a no smoking rule 
applicable to its employees throughout 
the plant while "on-the-clock.” This rule 
provided: 

“In OSHA’s standards to minimize fire haz¬ 
ards, thoy are requiring ’No-Smoking’ signs to 
he hung in the following areas that will effect 
our place of business: 

1 - Spray painting operations. 

2 - Areas in which flammable or combustible 
material, boxes or parts are stored or sold. 

3 - Areas around petroleum products. 

4 - Areas where oxygen or acetylene Lb stored 
or used. 

6 - Battery charging areas. 

6 - Wood working areas. 

7 -Warehouses. 

“This will cover practically all of our plant. 
We now have several areas where smoking is 
not allowed, such as our parts department, the 
warehouse, paint department and none of the 
offices in the plant, sales or the bookkeeping 
department. We will now add the 'No Smok¬ 
ing 1 signs in the areas they designate. This will 
require more employees not to smoke when 
they work. So, for greater safety, cleaner air, 
and longer life, we will have a company rule 
starting April 1,1977: 

NO SMOKING EXCEPT BEFORE AND 
AFTER WORK, ON BREAK OR LUNCH 
’ HOURS, AND THEN YOU WILL HAVE TO 
SMOKE IN DESIGNATED AREAS. 
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DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 


ORDER 

The National Labor Relations Board adopts the rec¬ 
ommended Order of the administrative law judge and 
dismisses the complaint in its entirety. 

Max D. HochanadeU Esq., for the General Counsel. 

Louis B. Livingston and Randy Steadman (Miller, Nash, Wie¬ 
ner, Hager, and Carlsen), of Portland, Oregon, for the Re¬ 
spondent. 

DECISION 

STATEMENT OF THE CASE 

James M. Kennedy, Administrative Law Judge. This case 
was tried before me in Wenatchee, Washington, on October 
17, 1989, upon a complaint issued by the Regional Director 
for Region 19 of the National Labor Relations Board on July 
28, 1989. The complaint is based upon a charge filed by 
Lumber and Sawmill Workers Local 2841 (the Union) on 
February 3, 1989. It alleges that W-I Forest Products Com¬ 
pany, a Limited Partnership (Respondent or W-l) has com¬ 
mitted certain violations of Section 8(a)(5) and (1) of the Na¬ 
tional Labor Relations Act. 

Issues 

The issue in this case is whether Respondent was privi¬ 
leged on January 1, 1989, to implement a no-smoking ban 
at its Peshasdn, Washington mill. The General Counsel as¬ 
serts that the rule was implemented in violation of a “closure 
of issues” clause found in a recently signed strike settlement 
agreement Respondent asserts the closures of issues clause 
has no application to plant rules, but was directed instead at 
issues intended for insertion in the successor collective-bar- 
gaining agreement; it also argues the Union in several dif¬ 
ferent ways waived its right to bargain over the issue. 

1. JURISDICTION 

Respondent admits it is a Washington limited partnership 
with an office and place of business in Lake Oswego, Or¬ 
egon, doing business at various locations in Idaho, Montana, 
and Washington, including Peshastin where it is engaged in 
lumber production. It further admits that it meets both the 
Board’s direct inflow and direct outflow interstate commerce 
standards and that it is an employer within the meaning of 
Section 2(2), (6), and (7) of the Act 

It. LABOR ORGANIZATION 

Respondent admits that the Union is, and has been at all 
material times, a labor organization within the meaning of 
Section 2(5) of the Act. 

in. THE UNFAIR LABOR PRACTICES 
A. Background 

As noted, Respondent operates a lumber mill at Peshastin, 
Washington. Its Peshastin production and maintenance em¬ 
ployees are represented by the Union. 1 Respondent’s oper- 


1 The bargaining unit which the Union represent* ha* been admitted and i* 
described a* follows: 


ations, however, are not limited to the mill at Peshasdn. It 
also operates similar mills in Coeur D’Alene and Colburn, 
Idaho, and Thompson Falls, Montana. Until late 1988, it op¬ 
erated a mill in Cashmere, Washington, quite close to 
Peshastin. All these mills (including Cashmere until its clos¬ 
ing) are or were unionized operations. The two Idaho mills 
are represented by a local of the International Woodworkers 
of America, AFL-CIO, and the other three are represented 
by locals of the Lumber and Sawmill Workers, affiliated 
with the Lumber production & Industrial Workers, through 
its Western Council. 

Respondent shares certain managerial personnel with an¬ 
other lumber production firm, DAW Forest Products Com¬ 
pany. Like Respondent, DAW operates mills in Montana, 
Idaho, and Oregon. As a result of their common interests, 
both unions and both employers have agreed to bargain in 
common fashion, although each of the facilities is covered by 
a separate collective-bargaining contract with the appropriate 
local union. These contracts do not have common expiration 
dates, although they usually expire during the same year. 

In 1988 all these contracts were opened for renegotiation. 
The Peshastin facility had the latest expiration date, August 
31, 1988. As that date approached, because the contracts at 
the other facilities had already expired, bargaining between 
the employers and the unions groups was already ongoing, 
taking place at two levels: the so-called “central” or “big” 
table issues and the “local” table issues, limited to a given 
plant. All of these issues were destined to be embodied in 
the actual collective-bargaining agreement (or if they were 
table issues which had not survived bargaining, were to be 
excluded from the collective-bargaining contracts). There 
was, however, a third type of concern which may or may not 
have involved a bargaining obligation as defined by Sccjjon 
8 (d) of the Act, but which the parties normally did not con¬ 
sider part of the contractual process. Nonetheless, the parties 
agree that the topics covered are often mandatory bargaining 
subjects and they do negotiate resolutions of them. These are 
the plant and safety rules which may vary from plant to 
plant They usually deal with safety or employee behavior 
matters. For example, at Peshastin Respondent has issued a 
document known as the “Safe Practice Guide.” It is a rather 
extensive booklet detailing the plant rules. It sets forth direc¬ 
tives on such things as proper protective clothing, attendance, 
bringing or using intoxicants/drugs, horseplay, and the like. 
It also included, prior to January l, 1989, plant rule 3, which 
proscribed smoking except in approved areas. 

B. The No-Smoking Rule at Peshastin 

As noted above, prior to January 1, 1989, smoking had 
been prohibited at the Peshastin plant except in designated 
areas. Testimony suggests that there were at least two such 
areas. The January 1, 1989 ban, however, was to eliminate 
them and to prohibit smoking by anyone anywhere on the 
site or in any company vehicle off the site. The ban had ac¬ 
tually begun in 1987 when a directive was issued to all un¬ 
represented employees, including supervision and higher 
management, which prohibited them from smoking anywhere 


All production and maintenance employees at Respondents pilot at 
Pe*ha*iin, Washington. exclusive of office sod clerical help, retain tales¬ 
men. superintendents, or professional or supervisory employees aad 
watchmen or plant guard*, a* defined by the Labor Management Relations 
Act of 1947, as amended. 


Source: https://www.industrydocuments.ucsf.edu/docs/lywlOOOO 
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W-I FOREST PRODUCTS CO. 


in the plant According to their chief negotiator, Hugh Ban¬ 
nister, the two employers actually had intended to impose the 
bon in 1987, but ultimately decided that since they would be 
bargaining with the Unions at the various plants in 1988, 
they would wait to put the smoking ban to the Unions simul¬ 
taneously with the proposals for new collective-bargaining 
contracts. 

Bannister testified that the reason Respondent and DAW 
decided to impose this ban at their plants was to avoid cer¬ 
tain state workmen’s compensation decisions which had held 
employers liable for tobacco-induced illness in circumstances 
where employers had allowed smoking on the premises. In 
addition, according to Bannister, W-I and DAW were trou¬ 
bled because they did not wish to be in a position where they 
coukj be accused of promoting the idea of smoking or con¬ 
tinuing to promote smoking. Moreover, he says, it was the 
companies* understanding that smoking was creating serious 
problems with emphysema and lung cancer which had a di¬ 
rect affect on the cost of health and welfare, and, although 
those costs would be indirect to the companies due to their 
membership in various health trusts, it was nonetheless a 
consideration. 2 3 

In any event, beginning in January 1987, Bannister began 
an effort to implement the smoking ban at Peshastin and 
probably other locations as well. On January 16, 1987, he 
wrote the Charging Party’s agent. Hank Pied,* a letter pro¬ 
posing^ to implement a no-smoking policy for a “safe and 
healthy work place,’* noting that it had already been imple¬ 
mented with respect to nonbargaining unit employees. He of¬ 
fered to meet and negotiate with Pied or his representative 
on the matter. He stated in the absence of the Union’s will¬ 
ingness to negotiate on that topic, the policy would go into 
effect on July 1, 1987. 

In response to Bannister’s letter, James S. Bledsoe, execu¬ 
tive secretary of the Western Council, wrote Bannister asking 
Respondent to rescind its decision since ail of the collective¬ 
bargaining agreements were closed until various months in 
1988. He said the Union would view unilateral implementa¬ 
tion of the policy as being a violation of the Act as well as 
the contract On February 20, 1987, Bannister replied to 
Bledsoe with two letters, one for W-I and one for DAW, in 
which both companies declined to rescind their proposed no¬ 
smoking policies, but did offer to negotiate about them be¬ 

2 ThU “uixterstaodinj” is more than simple speculation. For almost 30 
years the United Stales Surgeon General has required warnings of possible 
****** on cigarette packages. The issue reached a new crescendo on Feb- 
wary 20, 1990, when Louis Sullivan, Secretary of the Department of Health 
and Human Services, issued a report to Congress finding that smoking-related 
diseases were costing the United Stales public more than S52 billion annually. 
That figure, according to the report, amounts to an annual expenditure of $221 
for every man, woman, and child in the nation. 

On the same day, a major union, the Service Employees International 
Union, AFL-CIO, issued a report saying that 78 percent of the strikes which 
occurred throughout the nation in 1989 were caused by disputes over health 
care coverage. It said this broke a 40-year period where strikes were not so 
motivated. These strikes, said the SEIU, cost the economy over $1.1 billion 
in lost wages. (San Francisco Examiner, Feb. 20, 1990, publishing UPI wire 
report.) 

While the SEIU report (at least the news story) does not refer to smoking 
related diseases as a cost of driving up health insurance costs, it is hardly a 
wild guess to conclude that elimination of the $52 billion referred to by Sec¬ 
retary Sullivan would greatly reduce health insurance premium* and signifi¬ 
cantly reduce the number of strikes over health issues. 

3 Pied is the area representative for the Western Council of Industrial Work¬ 
ers, the Charging Party’s intermediate parent. Pkti represemed Local 2841 in 
rtx 1988 negotiations with Respondent. 


fore implementation on July 1, 1987. He disagreed with 
Bledsoe’s assertion that implementation of the policies would 
violate either the collective-bargaining contracts or the Act 
Nonetheless, he said, both companies stood willing to bar¬ 
gain in good faith about the bans if bargaining was re¬ 
quested. To support his argument that they did not violate 
the contracts, he observed that they were silent about smok¬ 
ing. He asked Bledsoe to advise him what contract provi¬ 
sions led him to believe that the contract would be breached 
if the ban was instituted. Bledsoe did not respond further. 
Nonetheless, both companies decided to await the 1988 ne¬ 
gotiations to pursue the matter, apparently making the judg¬ 
ment that earlier implementation would unnecessarily exacer¬ 
bate the situation before bargaining even began. 

On various dates in 1988 the Unions opened the contracts 
at other locations. Bannister responded for both companies. 
He proposed some contract modifications including a “sub¬ 
stance abuse program” to become effective on January 1, 
1989. At the end of each letter he included language iden¬ 
tical or similar to the following: 

Subject not proposed for negotiations that the Com¬ 
pany hereby offers the Union an opportunity to discuss, 
the Company intends to modify the “Safe Practices 
Guide,” which includes the “Company Plant Rules.” 
[Sic.] 

Said “Safe Practices Guide” and “Company Plant 
Rules” shall be modified as follows: “Smoking is pro¬ 
hibited on all Company property and in all Company 
vehicles.” Effective January 1, 1989. 

As noted, Peshastin was the last contract to be reopened. 
Bannister explained that because Peshastin came so late in 
the year, and the other facilities were already undergoing 
strikes, he did not write the same letter to the Charging 
Party. Indeed, he was unable to attend the opening (and only) 
round of local negotiations for Peshastin. He delegated that 
duty instead to Phil Bradetich. Bradetich was the corporate 
director of safety and performed various duties, including 
employee relations/industrial relations. Bradetich had been in 
attendance at the central table in Portland and some of the 
local table negotiations elsewhere. He was quite familiar with 
Respondent’s point of view. 

Prior to delegating Peshastin to Bradetich, Bannister had 
not prepared a letter such as that quoted above, nor had he 
prepared Respondent’s counterproposals with respect to the 
Peshastin contract. Accordingly, Bradetich, in conjunction 
with plant manager Steve Rossing, prepared a draft of the 
document which has been received in evidence as Joint Ex¬ 
hibit 13. A copy was sent to Bannister for his review. Upon 
looking it over, he noticed that the draft omitted the sub¬ 
stance abuse program and no-smoking policy issues which 
had been included in the letters sent to the other locations. 
He telephoned the office secretary at the Peshastin plant and 
asked her to include the phrases “negotiate a ‘substance 
abuse program”’ and “no-smoking policy” at the bottom of 
that exhibit. The final version of that exhibit contains those 
phrases. 

On August 25, 1988 representatives of Respondent and the 
Charging Party met in Wenatchee to discuss the Peshastin 
local issues. Representing the Union were Pieti of the West¬ 
ern Council, Local 2841 President Barry Moats, and three 



Source: https://www.industrydocuments.ucsf.edu/docs/lywlOOOO 
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committeemen. Company representatives were Bradetich, 
Plant Manager Rossing, and a man identified as Dean Wea¬ 
ver. 

Although Pied and Bradetich’s testimony is somewhat dif¬ 
ferent, it appears that during the course of the meeting the 
no-smoking policy was raised and discussed. 4 The parties 
were in agreement that the substance abuse policy was ap¬ 
propriate for the central table as it was already being dis¬ 
cussed there. Pieti declined, however, to accept the no-smok¬ 
ing policy as Bradetich outlined it. He instead proposed that 
smokers be limited to certain locations away from the mill 
itself including an old lunchroom and the boilerroom. Noth¬ 
ing was resolved on that date with respect to no smoking and 
the parties went on to discuss the other proposals. Bradetich 
testified, without contradiction, that the no-smoking proposal 
was intended to be a modification of the plant rules which 
are not considered to be part of the collective-bargaining 
contract proper. 

The August 25 meeting was the only meeting dealing di¬ 
rectly with Peshastin falling within the category of a ‘local 
issue” meeting. According to Pieti, the strike ensued directly 
after that and the strike settlement was signed before the par¬ 
ties ever got back together. He says, “We weren’t allowed 
to settle local issues.” 

C. The Closure of Issues Clouse 

On September 9, in order to settle the strikes at all loca¬ 
tions for both companies, a memorandum of agreement was 
signed “Extending and Renewing Existing Agreements.” 
This memorandum consisted of 5-1/2 single-spaced typed 
pages dealing principally with “big table” issues. It covered 
the Peshastin mill, as well as the mills in Coeur D’Alene and 
Colburn, Idaho, Thompson Falls, Montana, and the mill in 
nearby Cashmere. The preamble to the memorandum states 
the parties “agree to the following amendments and revi¬ 
sions of each individual W-I Forest Products Company, L.P., 
collective bargaining agreement in full settlement of all sub¬ 
jects of collective bargaining.” Articles VIII and IX, quoted 
below in the footnote, 5 essentially say that matters which had 
not been agreed upon at either the central table or the local 
tables were considered withdrawn for the term of each col¬ 
lective-bargaining agreement unless they had been signed or 
initialed at the time the memorandum was signed and rati¬ 
fied. 

Both Pieti and Bannister are in agreement that paragraph 
IX,A deals with the big table issues and IX,B deals with 


4 Pieti says he brought up the no-smoking proposal himself as they went 
through Respondent’* proposals. Bradetich says he did not give ■ copy of Jt. 
Exh. 13 to the Uatoa until after the meeting ended as he had planned to use 
the document only as hi* own guide. A* the meeting ended, he caused suffi¬ 
cient copies of the document to be photocopied and these weir distributed to 
the union team. This difference in recollection is insignificant. 

3 vm. LOCAL ISSUES 

Local issue language changes .shall be incorporated into those agree¬ 
ments where local issues have been mutually agreed to, and signed off. 

IX. CLOSURE OF ISSUES 

A. All issues upon which authority to negotiate was delegated by local 
Unions and district councils to the IWA and WCTW or their designated 
representatives, not covered herein, are withdrawn and doted for the term 
of the bargaining agree menu as modified. 

B. Other issues opened either by local Unions, district councils or the 
Company not included in this settlement are withdrawn for the term of 
the bargaining agreements if unresolved because not signed or initialled 
as of the time this Settlement Agreement is signed and ratified. 


local issues. Bannister says they covered those proposals 
which were aimed at insertion in the coUective-btrgtiatag 
agreement. Pieti was not asked whether he understood that 
limitation on sec. IX,A, but agrees that sec. 1X3 was de¬ 
signed to cut off unresolved local issues from being raised 
in the future. 

D. Managements Rights 

The new collective-bargaining contract, in addition to the 
matters set forth in the strike settlement agreement, also car¬ 
ried over the management’s rights clause of the preceding 
contract The clause is quite broad, reading as follows: 

Article 2, Section 2. The Company shall have all of the 
authority customarily and traditionally exercised by * 

management except as that authority is limited by the j 

express or specific language in the provisions of this | 

Agreement. Nothing in the Agreement shall be coo- J 

strued to impair the right of the Company to cooduct | 

any or all aspects of its business in any and all particu- I 

lars except as expressly and specifically modified with¬ 
in the terms and provisions of this Working Agreement ! 

Among other things which are not affected by this 1 

Agreement is the exclusive right of the Employer to de¬ 
termine the products to be produced or manufactured, 
the location of its plant or operations, the methods, 
processes and means of production, marking, naming, 
manufacturing and sale or distribution of its products, 
the increase and decrease of its workforce as dictated 
by operational requirements, the schedule of how of 
work, shifts, and overtime and the maintenance of an 
efficient and properly disciplined workforce as neces¬ 
sitated by the requirements of the operations and the 
conduct of sound business principles as determined by 
the Employer. — ■ 

E. Implementation of the No^Smoking Policy 

The no-smoking policy was actually implemented on Janu¬ 
ary 1, 1989. It was not limited to the Peshastin operation, but 
was systemwide insofar as Respondent was concerned. It 
also appears to have been systemwide for the DAW loca¬ 
tions. Bannister testified that smoking ban unfair labor prac¬ 
tice charges were filed only at Peshastin, not anywhere else. 

The actual announcement of the January 1 implementation 
occurred 2-1/2 months beforehand. On October 18, 1988, Re¬ 
spondent’s sawmill superintendent Chip Baird posted a no¬ 
tice in five locations in the plant Each of these locations was 
in a break room or area of high visibility. The language of ® 
the notice is set forth in the footnote below. 6 The notice re- ^ 
ceived immediate and widespread attention and affected em- 
ployees in both management and in the bargaining unit, in- ^ 
eluding union trustee and Shop Steward John Ellis as well qq 

6 A* of January 1 , 1989, a no-*mofcing policy will be ia effect There will 
be do smoking in vehicle* or equipment perked oa company property. 

The “Safe Practice* Guide” and “Company Plant Rufcf” shall be modified 
appropriately to reflect this policy. 

Thi* notice is being issued at thi* time in hope* that perhap a in tbs am 
3 months, those of you who do smoke, may find it easier to “aaae” ialo « 
smokeleu workday. 

It j* understandable that the “no smoking” rule will be difficult for asaay 
of you: And we thank you for your cooperation. 
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as Baird himself, and his superior. Plant Manager Rossing, 
ail of whom are smokers. 

The rule was rather quickly incorporated into three com¬ 
pany documents. Respoixient began typing the rule in the 
front page of the Safe Practice Guide which was distributed 
to new employees. It also appeared in reprinted plant rules 
and safety notices. Respondent’s Exhibits 16 and 17. Both of 
the latter two documents are headed with a notice that a 
breach of any of those rules was ground for immediate dis¬ 
ciplinary action, including suspension or discharge. 

On December 20, 1988, at the behest of Ellis, the Union 
filed a grievance asserting that the no-smoking rule was 
being improperly implemented as it had been an unresolved 
local issue during the August 25 negotiations and had been 
"dosed* by the strike settlement agreement On December 
23 Plant Manager Rowing denied the grievance saying that 
although the policy had been announced during local nego¬ 
tiations it was not a bargaining issue. He went on to say that 
a violation of die rule would be considered an act of "gross 
misconduct" Thereafter the rule was put into effect and sev¬ 
eral employees were "white-slipped," i.e., given warnings. 

Article 8 of the new collective-bargaining contract pro¬ 
vides that Respondent will issue warnings to misbehaving 
employees before exercising the right of discharge unless the 
behavior constitutes "gross misconduct" Rossing’s response 
to the grievance seems to be a message to smokers that they 
will be discharged without benefit of a warning. Despite his 
admonition, the white slips followed, though there is some 
tent^ive testimony that warnings have been since dropped in 
fay or of discharge. 

F. The Effect of the Rule 

Although there is evidence that the rule is occasionally 
broken surreptitiously, it is clear that the rule is being en¬ 
ga ge d against all employees at the plant, bargaining unit, and 
ma n agem ent alike. Not only is Baird a smoker, but his supe¬ 
rior, Rossing is, too. So are Ellis and numerous bargaining 
unit employees. The record contains testimony regarding the 
length to which employees must now go to satisfy their 
habit It appears that upper management, including Rossing 
and Baird, as well as bargaining unit employees, now walk, 
depending where they are stationed within the plant, between 
600 and 1500 feet to a grassy area near a railroad siding, it 
should be noted that Peshastin is located in the northeastern 
portion of the Cascade Mountains, an area which accumu¬ 
lates a large amount of snow during the winter. Leaving the 
premises for a cigarette entails, in that circumstance, quite a 
bit of discomfort On the positive side, however, Baird, at 
least, concedes the rule has reduced his smoking by half. 

IV. ANALYSIS AND CONCLUSIONS 
A. Introduction 

It should be noted at the outset that the complaint is lim¬ 
ited to the implementation of the smoking ban. It does not 
in any way allege that the discipline which Respondent 
might choose to levy upon an employee for an infraction of 
the rule violates Section 8(d) or Section 8(aX5). Since a 
breach of the rule at the very least gives rise to a warning, 
and may result in discharge, that omission is a puzzle. Clear¬ 
ly the appropriate discipline to be meted out is a mandatory 
subject of bargaining. Capital Times Co 223 NLRB 651 


(1976); Purolator Products Co ., 289 NLRB 986 (1988). It 
may be that the Union failed to demand bargaining on that 
subject or there may be some other defect to such a claim. 
Whatever reason there may be, clearly the issue has not been 
noticed by the complaint or litigated and the Board may not 
address it 

As written, the complaint alleges that the implementation 
of the smoking ban at Peshastin breaches the good-faith bar¬ 
gaining obligation of Section 8(d) of the Act in that it 
assertedly is a unilateral change in working conditions. Sec¬ 
tion 8(d) defines the topics over which parties must bargain 
and codifies those mandatory subjects of bargaining which 
have been incorporated in the collective-bargaining contract 
for the term of that agreement. It also bars parties who un¬ 
successfully sought to obtain contract language covering a 
mandatory subject during negotiations from forcing the other 
party to again bargain over that subject during the contract 
term. 7 Generally speaking, therefore, a party which imposes 
a change in a mandatory subject during the course of the 
contract, breaches Section 8(d) and therefore Section 8(aX5). 
NLRB v. Katz, 369 U.S. 736 (1962); Kal Kan Foods , 288 
NLRB 590 (1988); Master Slack Corp ., 230 NLRB 1054 
(1977). 

In order to determine, therefore, whether there has been a 
violation of Section 8(a)(5) of the Act one must first deter¬ 
mine whether the subject matter in question is a mandatory 
subject of bargaining. If so, there is the issue of whether the 
change has actually had a significant impact on working con¬ 
ditions. There are a number of cases which hold that even 
though the subject might be a mandatory bargaining topic, 
the unilateral change had no real impact on any working con¬ 
dition and therefore no unlawful unilateral change had oc¬ 
curred. Rust Craft Broadcasting of New York , 225 NLRB 
327 (1976); Peerless Food Products, 236 NLRB 161 (1978); 
Weather Tec Corp., 238 NLRB 1536 (1978); Clements Wire 
& Mfg. Co., 257 NLRB 1058, 1059 (1981); United Tech¬ 
nologies Corp., 278 NLRB 306, 308 (1986); St. John’s Gen¬ 
eral Hospital, 281 NLRB 1163, 1168 (1986). 

Finally, assuming that it did have an impact on a working 
condition, there is still the question of waiver. Quite often 
noncontract matters, such as plant rules, have a life of their 
own and a union’s waiver of the right to bargain over them 
can be inferred from circumstances. One common form of 
waiver is where the employer raises an issue, notifies the 
union of the problem and the manner in which it intends to 
deal with it, simultaneously offering to bargain over it When 
the union declines to bargain despite a fair opportunity to do 
so, a waiver will commonly be found. Shell Oil Co ., 149 
NLRB 305 (1964); American Cyanamid Co., 185 NLRB 981, 
987 (1970); Citizens National Bank of Willmar , 245 NLRB 
389, 390 (1979); Castle-Pierce Printing Co., 251 NLRB 


1 See. 8(d). 

For the purposes of this section, to bargain collectively is the performance 
of the mutual obligation of the employer and the representative of the em¬ 
ployees to meet at reasonable times and confer in good faith with respect 
to wages, hours, and other terms and conditions of employment , or the 
negotiation of an agreement or any question arising thereunder, and the 
execution of a written contract incorporating any agreement reached if re¬ 
quested by either party . . . and the duties so imposed shall not be con¬ 
strued as requiring either party to discuss or agree to any modification 
of the terms and conditions contained in a contract for a fixed period, 
if such modification is to become effective before such terms and condi¬ 
tions can be reopened under the pro visions of the contract [emphasis 
added]. 
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conduct...” Accordingly, in the face of 
such bold contractual language, clear¬ 
ly written and expressed, it can be said 
that the old monitoring agreement sig¬ 
nificantly infringes on Management’s 
rights as specified in Article 10 supra. 
Of course, such cannot be had now. 

While Union would have the Arbi¬ 
trator believe that an employee is with 
the right to smoke, it seems to have 
forgotten that any such right must be 
balanced against Company’s duty to 
protect the work force and maintain a 
safe, clean work environment and its 
right to see that a reasonable and 
minimum level of production is had. 
Here, Company’s testimony estab¬ 
lishes a nexus between excessive rest¬ 
room time and lagging production. 
While I would agree that Management 
may not arbitrarily determine what is 
reasonable and/or proper restroom 
time from a quantitative standpoint, it 
cannot be said that Management is 
without authority to limit one’s use of 
the restroom and take the necessary 
action for making certain that It 
serves its designed purpose. Certainly, 
a restroom is not to be favored as a 
lounge and/or gathering place for con¬ 
versation. and for smoking of tobacco 
products. Other facilities are available 
for employees as seen In connection 
with tneir morning and afternoon 
breaks and a thirty minute lunch peri¬ 
od. The fact that employees were using 
the restroom for other than the chief 
purpose it was designed for, prompted 
a Co. memorandum to all employees, 
dated August 12, 1985 in an effort to 
gain their cooperation for proper rest¬ 
room usage. The memorandum reads 
as follows: 

"Tiie restroom privilege ts being grossly 
abused and this must be corrected. I do not 
Intend to deny anyone the use of a rest¬ 
room, when It Is truly needed, but I feel 
people are using them as a place to meet 
and/or smoke and talk. Too many people 
are going at once and staying too long. 

In an effort to correct this situation, the 
following rule will go into etl- ct Immediate¬ 
ly: Anyone going to the restroom must be 
released by a supervisor or floor person 
while they are gone. If this doe3 not correct 
the problem, I will seriously consider elimi¬ 
nating smoking in the restrooms.” 

In a manner of speaking, it can be 
said that this action “conflicts” with 
the mutually reached monitoring 
agreement, in that it represents a uni¬ 
laterally fashioned rule by Manage¬ 
ment and it serves to further limit 
one’s restroom privileges. Interestingly 
enough, Union took no action (griev¬ 
ance) with this memorandum. How¬ 
ever, it does strenuously grieve the one 
sentence paragraph of the aforemen¬ 
tioned Company memo, dated April 23, 
1986, which limits smoking in certain 
places within the plant and strictly 


prohibits smoking from within Com¬ 
pany’s restrooms. Since the two ac¬ 
tions taken by Management differ as 
to content and subject matter, I can¬ 
not agree that Union’s failure to grieve 
the August 12, 1985 memorandum su¬ 
pra estopped It from doing so. some 
eight months later. But in bringing 
this matter on to arbitration Union 
has flatly failed to show that Article 10 
supra and/or another provision(s) of 
the Agreement precludes Company 
from making and enforcing a reason¬ 
able rule concerning employees’ smok¬ 
ing on Plant premises. Indeed, “work 
time Is for work”; and with the rights 
granted employees for smoking on 
three specific occasions during their 
eight hour tour of duty, it must be 
recognized that Management has 
sought a successful balance between 
Company’s right to expect “eight 
hours work for eight hours pay” and a 
worker’s right to enjoy rest and relax¬ 
ation during the course of his/her 
work schedule. To be sure, in no way 
has Uliion shown that the new rule, as 
highlighted by the phrase “no smok¬ 
ing in the restrooms,” is unreasonable. 
Nor has it been able to show that said 
rule is punitive in nature and has 
harmed and/or injured any employee 
in any way or manner whatsoever. 
Thus, Company’s action, as properly 
tied to its given rights via Article 10 
supra, must be allowed to stand. 

In conclusion, and for the reasons so 
stated, it is hereby held that Com¬ 
pany’s action for promulgating and 
implementing a rule designed to limit 
smoking and prohibiting smoking in 
the restrooms within its plant does not 
conflict with the parties’ collective 
bargaining Agreement. Moreover, 
with the monitoring agreement not 
having any force and/or effect on the 
parties during the time In question, it 
cannot be said that employees’ right 
and privilege to use plant restrooms 
has been limited and/or Infringed 
upon. These conclusions are drawn as 
a result of Company’s showing that its 
action was legal and valid, properly, 
tied to legitimate business consider¬ 
ations, and without any harm/injury 
being incurred by members of the bar¬ 
gaining unit. 

Accordingly, the following Award is 
rendered. 

AWARD 

The grievance is denied. 
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CLARK COUNTY, WIS. — 


Decision of Arbitrator 


Relevant Contract Language 


In re CLARK COUNTY [Neillsvllle, 
Wis.l and CLARK COUNTY LAW 
ENFORCEMENT ASSOCIATION 
(WPPA/LEER), Grievance No. 85-141, 
WERC Case No. A/P M-86-214, Sep¬ 
tember 26, 1986 

Arbitrator: Richard John Miller 
WORK SCHEDULES 


All employees hired are covered by this 
Agreement and shall be paid one and one- 
half (1V») times their normal hourly rate for 
all time worked In excess of the normal 
work schedule hi eluding hours assigned In 
order to meet the 2080 hour requirement. 
For purposes of determining hourly rate, 
the annual base rate shall be divided by 
2080. . . 

ARTICLE XV — VACATIONS 




— Disability leave ►2.01 ►100.47 

County had authority under manage¬ 
ment rights clause to change deputy sher¬ 
iff’s schedule from normal-duty to light- 
duty work, regardless whether he was on 
disability leave. 


— Overtime — 'Out-of-duty' em¬ 
ployee ►100.48 ►100.52 

County properly paid deputy sheriff over¬ 
time only for hours in excess of eight per 
day for time he spent in court appearances 
while on disability leave, where deputy’s 
status was that of “out-of-duty” employee, 
not “off-duty.” Scheduling of court time 
constituted permissible change from nor¬ 
mal work to light duty, which was only 
work deputy physically could perform, and 
comported with general practice of schedul¬ 
ing court appearances during regular work 
hours to avoid overtime; payment method 
was same as that used to compensate em¬ 
ployees for Jury time and conformed to over¬ 
time provisions of contract; provision that 
"Injury or illness la considered as time 
worked" applies only to vacation entitle¬ 
ment. 


Appearances: For the employer — 
Kathryn Prenn (Mulcahy Sc Wherry), 
attorney; Walter Oldham, traffic cap¬ 
tain; Rosalind Chubb, clerk; Sharon 
Rogers and Ray Conzemlus, board of 
supervisors. For the union — Thomas 
Rudebusch (Cillen, Weston, Pines Sc 
Bach), attorney; Len Jarlarski, busi¬ 
ness agent; Louis Albrecht, detective 
sergeant. 

'OUT-OF-DUTY' EMPLOYEE 
Issue as Stipulated to by the Parties 

MILLER, Arbitrator: — IThe issue 


Did the County by not paying the Grlev- 
ant for 24 hours at the overtime rate on 
August 27, 28, 29, 1085, violate the Con¬ 
tract? If so, what U the remedy? 


For purposes of this Agreement, an on or 
off the Job injury or Illness Is considered as 
time worked. 


ARTICLE XXV — COURT TIME 

In the event off-duty employees are called 
to work or to appear in court the employee 
shall receive a minimum of two (2) hours 
pay at time and one-half. Minimum call-in 
pay does not apply when called in early for 
a regular shift or required to stay after a 
regular shift. This minimum of two (2) 
hours will apply once a day. All witness fees 
shall immediately be forwarded to the 
County Clerk to become property of the 
County. Minimum call-in pay does not ap¬ 
ply when called in early for a regular shift 
or required to stay after a regular shift. 

ARTICLE XXXIII — JURY DUTY 

An officer required to serve as a Juror 
shall be paid tils regular wages during the 
entire period of Jury duty, minus the com¬ 
pensation paid to such officer for serving as 
a Juror, which will be turned over to the 
Employer. If the total hours worked and/or 
spent on jury duty exceed the number of 
hours spent on a duty day, the officer shall 
be paid overtime at the rate of time and 
one-half for all time exceeding the normal 
work day. If the officer la required to serve 
as a Juror during his regularly scheduled off 
day or vacation, such officer shall be enti¬ 
tled to overtime at the rate of time and one- 
half for all hours serving as a juror on those 
days. 

As soon as an officer is released from Jury 
duty, he shall notify the department and be 
available for assignment. 

ARTICLE XXXIV — MANAGEMENT 
PREROGATIVES 

1, Except as otherwise specifically pro¬ 
vided In this Agreement, the County retains 
all the rights and functions of management 
that It has by law. 

2. Without limiting the generality of the 
fqregolng, this Includes: 

A. The determination of services to be 
rendered and the right to plan, direct and 
control operations. 

**• 

C. The determination of the size of the 
workforce; the assignment of work or work¬ 
ers; the determination of policies effecting 
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At Mr. Ditch’s direction. Mr. Butcher 
prepared an overlay of the cafeteria 
floor plan for the arbitration hearing. 
Mr. Ditch testified that the overlay 
showed air flow in the cafeteria. Mr. 
Ditch testified that air flow shown on 
the overlay was based on his judgment 
regarding probable air flow and was not 
based on any test of actual air flow in 
the cafeteria. He testified that his judg- 
merit regarding probable air flow was 
based on the location and shapes of air 
supply and return air duels in the cafe¬ 
teria. 

Ms. Ernestine Halyard. Chief Stew¬ 
ard. testified that the customary prac¬ 
tice of employees smoking at the first 
table was important and that the Com¬ 
pany’s unilaterally changing that prac¬ 
tice was unfair. She testified that iL 
caused discontent and unrest. Ms. Che¬ 
ryl Burnette. Union Steward, testified 
similarly. 

Positions of the Parties 

UNION: The Union contends that the 
Company violated the Agreement when 
iL designated the first table as a no 
smoking area. 

The Union contends that the Com¬ 
pany's designating the first table as a 
no smoking area violated Article XV — 
GRIEVANCE PROCEDURES, Section 
15.02. Part A. The Union contends that 
the Company failed lo give notice of the 
change as required by Subpart 15.0:2 A 
2, 

The Union contends that the four 
conditions set forth under Subpart 
15 02 A 4 must have been met in order 
for the Company to have legitimately 
established a no smoking area and that 
those conditions were not met in the 
present case. 

The Union contends that the evi¬ 
dence establishes a past practice where¬ 
by employees smoked or didn't smoke 
at the first table In accordance with 
their individual preferences and that 
the evidence regarding the practice was 
unequivocal, clearly enunciated and 
acted upon, readily ascerLainable over a 
reasonable period of lime as a fixed and 
established practice, and accepted by 
both parties. 

The Union contends that the Com¬ 
pany’s action in designating the first 
table as a no smoking area was discrimi¬ 
natory. 

The Union contends that lhe Com¬ 
pany had no business need to establish 
a no smoking area. 

The Union contends that the Com¬ 
pany’s action was unreasonable. The 
Union cites an arbitration decision in 
support of this point. 1 


The Union contends that the Open¬ 
line program deprives employees of ex¬ 
clusive representation by the Union in 
violation of the Preamble of the Agree¬ 
ment apt! constitutes a substitute for 
the grievance procedure set forth in Ar¬ 
ticle XV - GRIEVANCE PROCEj- 
DURE of the Agreement. 

The Union requests the Arbitrator 
grant the grievance and direct the Com 
pany to authorize smoking al the first 
table. The Union further suggests that 
the Arbitrator approve the Company's 
designating the corner table as a no 
smoking area. 

COMPANY: The Company deifies 
that it violated the Agreement. 

The Company contends that Article 
XV. Section 15.02, Part A explicitly au¬ 
thorizes it to change practices or cus¬ 
toms and that the Union’s grievance ob¬ 
jecting to such a change must be denied 
unless the Union establishes l hat one of 
Lhe conditions enumerated in Subparts 
15.02 A 4 (b) through (cl) is established. 

The Company contends that I lie 
Union has failed to establish the past 
practice it alleged The Company con¬ 
tends that the Union’s acknowledging 
that it might designate another table as 
a no smoking area demonstrates Lhe 
non-existence of the pasl practice al¬ 
leged by the Union. 

The Company contends that the bur¬ 
den is on the Union to prove that Lhe 
Company's rule regarding no smoking 
al the first table was unreasonable. The 
Company cites a number of arbitration 
decisions in support of tills point.- 
The Company contends that the 
Union has failed to prove that t he Com¬ 
pany’s designation of the first table as a 
non-smoking area was unreasonable. 
The Company cites three arbitration 
decisions in support of this point.’ The 
Company contends, on the contrary, 
that its designation of the first table as 
a non-smoking area was eminently rea¬ 
sonable. The Company cites a number 
of arbitration decisions* and a report - 
submitted during the arbitration, hear¬ 
ing in support of this point. The Com- 


■ Mm'viaml Sp- min Wny. Ini-.. 7-1 1.A !l«:| H'JtU - 
iliuiliiMMli. All!.* ami Jortr* Dair.\ farm. 75’ 1, AKB 
rWfUU 1 11)70) (MuMHUkiL. Arli.i 

■ Jom-a l)nn v , farm, Mipnil Tn Hui.lt- Trim*" 
AwHioriU 71 1.A 7Hi . limn 'Util'll-.. Ait|>.« ami Aio 
lin-. i Mi :i Aim ’ *jima,i liniiii. wuv iy. a hit . 

it Unm ifldiiKirirh.7« iimni'timM*. Ari».> 

ill KW. Huh ml Htrtin|i\, At|h,iinlx|iiiilim>. M* 'i 
Attftyww? tiimn: laiiuini! .v Mm KmpItivmK As 
MH-mUim. 77 51 Atm "HfltU \ JK0> i Ko,l n\ ArlWj «ml 
United fuel Cilts Cuiniiaiiv. OS 51 AimuM-tu 
iTuple. Aril »• I ■ ! ‘ 

■ HIHitIi i tl .hunt s l. K(-IW t Tlx- Vmk 
Awleirn t>) Mwlldm May !m 5 Mj IIWI t-m Ufd Hu 
I’rubKiii ufl'iwWir UluutOWiK ami Tile l)mt flCemlrai 




Source: https://www.i 


UNITED TELEPHONE CO. OF FLORIDA 


pany also cites Collier County Ordi- 
n j ince No 78-24. Florida Revised Stat¬ 
utes. $1255.27, State of Florida Depart- 
ment of Health and Rehabilitative 
Services No. 0-60-1. State of Florida 
Department of Highway. Safety and 
Motor Vehicles Rules. §15-11.01. et seq. 

Smoking Policies of the University 
of Florida. Gainesville, Florida. 

The Company contends that the com 
dit.ions set forth in Article XV — 

Ps R 09 E p AI ? C a E . PROCEDURE. Section 
15.02. Part A had been met in the pre- 
rf" and that Rs designating the' 
hi si table as a non-smoking area was 
contractually, proper. 

The Company contends that it has re¬ 
tained those rights and authority nec¬ 
essary to its successfully carrying out 
management of the enterprise. The 
Union cites the Elkouri treatise in sup¬ 
port of this position.'* 1 

The Company contends that it has an 
inherent right Lo promulate rules re¬ 
garding the regulation of employee con¬ 
duct on Company premises. The Com¬ 
pany cites a number of arbitration deci¬ 
sions In support of this position.’ 

The Company contends that the ex¬ 
istence ol a past practice does not con¬ 
st itute abrogation of its right to regu¬ 
late and police the practice and to make 
administrative changes regarding the 
practice. The Company cites the Elkou¬ 
ri treatise and an arbitration decision in 
support of this point.” 

The Company requests the Arbitra¬ 
tor deny the grievance. 


practices. The first sentence of that 
subpart reads in part: [Tlhis shall not 
serve to deny the right of the Company 
to change cutoms or practices provided 
the following requirements are met 


Discussion 

The issue.in this case is framed by 
item 5 of Subpan 15.02 A of the Agree¬ 
ment which reads in part as follows: 

in3!nVS U '. { ! IOr wil < 1 ri, « ,rst * or augment the 
instituted change in lhe event lhe Com- 

Ikms S artlol1s con lwene the above condi 

The issue, therefore, is whether the 
Company's designating the first table 
“ * no smoking table on Oelobei 28 
1981 violated the conditions set forth in 
Subpart 15.02 A 1 through 4. 

Subpart 15.02 A does not prohibit the 
Company from changing customs or 
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: StlibpaiT 15.02 A lists four require- 

ments. The first requirement relates to 
i (the Company’s giving notice to the 
- Union of the Company's intent to 
change * what the Union claims to be a 
i custom or practice”. The second 
i requirement relates to discussions be- 
; ' tween Company and Union representa- 
?, es ' |\ nd tRe third requirement man¬ 
dates that Company and Union repre- 
sentatives attempt to reach a mutually 
satisfactory understanding with refer- 
ence to the matter. The evidence estab¬ 
lishes of course. Lhat, the Company did 
n °* 1 ?fl v se the UrRon of its intenlion to 
establish a no smoking policy. Nonethe¬ 
less, the evidence establishes that sub¬ 
sequently both the Company and 
Umon did substantially comply with 
the first three requirements set forth in 
Subpart 15.02 A of the Agreement. 

The fourth requirement specifically 
provides for arbitration in the event ( he 
ttrst three requirements do not produce! 
a satisfactory resolution of the ques¬ 
tion. The fourth requirement sets out 
four conditions: it provides in part: 

Tile purpose of Ihi.s arbitration will be lor 
the arbitrator to determine: 

a. Wliether or nol there is in lad Midi n 
custom or pracl.lee between the parties I ha I 
binds the parlies. 

Jl'J , 1 0r no1 Company^ net ion is 
based on discrimmaiion because oil Union ac¬ 
tivities. sympathies, desires, or because of 
racet, color or creed. ' 

(•.Whether or not the Company has a h>- 
Kllimate business reason or purpose for the 
: change. | 

d, Wtietlier or not the change proposed is 
I easoliable in lighi qj the interest of both 
sides lo the contract. " 

Condition 4a. in effeci,. establishes 
that a prerequisite for an arb it ralorfS 
limiting the Company’s right Lo in- 
. st lute the change in quest ion is a deter- 
mination that there exists, a custom oiti- 
practice that binds the parties. In the. 
present, ease, however, it is not neces- 1 
sary to determine whether such a cus-' 
tom or practice exists. Assuming 
without deciding - that a binding cua- 
tom or practice does exisl. nonetheless 
the Arbitrator must deny t he grievance 
for reasons st at ed herei naft er. 

The Union contends that liie Com¬ 
pany’s action in designating the firsti 
table as a no smoking table was dis- 
crimmatorily moliviued. In support pfi 
his contention, the Union established 
that Union business was on occasion 
conducted at the first table, Mr Ditch 
on the other hand, testified that hr 
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UNITED TELEPHONE CO. OF FLORIDA 


and INTERNATIONAL BROTHER¬ 
HOOD OF ELECTRICAL WORKERS, 
LOCAL 199, FMCS Case No. 
81R/03G54, Grievance No, FM-77-81, 
Arbitrator’s File No. 99-342, March 31, 
1982 

Arbitrator; Jack Clarke, selected by 
parties through procedures of Federal 
Mediation & Conciliation Service 

WORKING CONDITIONS 

—Designating no-smoking area in caf- 
eleria ► 118.25 ► 124.01 ► 24.351 

Employer had right to designate certain, 
liable in employee's caleleria as no-smoking 
area based on area building supervisor's 
study ol ventilation plan for cafeteria area 
that led to determination that table was only 
one in ealeteria lo which smoke coming from 
smoking table would not be drawn, not¬ 
withstanding claim of past practice under 
which employees smoked or did not smoke at 
table selected as no-smoking since agreement 
does not prohibit employer from changing 
custom or practices provided certain require¬ 
ments are met. Designation of no-smoking 
area was not motivated by any anti-union 
bias but was based on building supervisor’s 
opinion regarding probable air flow in cafe¬ 
teria, evidence of health risk from passive# 
smoking, and employer’s interest in main¬ 
taining healthy work environment and 
minimization of its own expenses and poten¬ 
tial liability. 


Appearances: For the company —- 
George K. McPherson, Jr, and Michael 
S. Thwailes (Smith, Currie & Han: 
cock), attorneys: Gregory K. Ezell, area' 
personnel manager; Robert E, Overton, 
personnel direcLor; Jack Dith, area 
building supervisor: Bruce L. Butcher, 
personnel staff assistant. For the union 
— Gerald DeWolf, local business man¬ 
ager: Earnestinc Halyard, chief stew¬ 
ard; Cheryl Burnette and Dorothy 
Kundrailus, stewards. 


NO-SMOKING TABLE 


CLARKE. Arbitrator: — Grievance 
No. FM-77-81 was sigtjied by a large 
number of Company employees and 
filed in writing on November 24, 1981. 
By letter daited November 25,1981 from 
Mr. Gerald DeWolf. Business Manager. 
IBEW Local Union #199 to Mr. Grego¬ 
ry K. Ezell. Company Aren Personnel 
Manager, the Union withdrew Griev¬ 
ance No. FM-77-81 and objected to the 
Company's having designated a table ini 
an employee's cafeteria as a no smoking 
area. Thai letter sought immediate ar¬ 
bitration in accordance with -Article 
XV. Section 15.02 of the Agreement be¬ 
tween the parlies effective July 7. 1980 


(hereinafter "Agreement”^ Sub 
sequently the parties treated'-Lhe No¬ 
vember 25 letter and Grievance No. 
FM-77-81 as one grievance. 

Subsequently Mr. Ezell and Mr. De¬ 
Wolf discussed the grievance in tele¬ 
phone conversations. Later Mr r , Ezell, 
Mr. DeWolf, and Mr, Bruce Butcher, 
Company Personnel Staff Assistant, 
viewed the cafeteria and discussed the 
reasons the particular table was select¬ 
ed as a no smoking area. They discussed 
the Union’s alternative proposal, that 
is. selection of a table in the corner of 
the cafeteria. Despite these discussions, 
the grievance was not resolved and was 
referred to arbitration. 

Using the services of the -Federal 
Mediation and Conciliation Service, the 
parties had selected Jack Clarke to ar¬ 
bitrate another grievance. When l hat 
grievance was resolved prior to arbitra¬ 
tion, the parties agreed to present the 
present grievance to Arbitrator Clarke, 

Pertinent Provisions of the Agreement 

Between the Parties Effective July 7, 

1980 


ARTICLE IX 
HEALTH AND SAFETY 

9.01 A. Both the Company and the Union 
recognize the importance of malniaiilrinK 
high standards of safely and health in order 
to prevent industrial injury and/or sickne^. 


ARTICLE XV 

GRIEVANCE PRQGKDIJ R E 


15.02 A. The Cpmpauy will continue in ef¬ 
fect such generally recognized customs and 
practices as are now in efleet and which arc 
not covered by the terms of this Agreement', 
but this shall not serve to deny the irigtu oi 
the Company to change customs or prncMecs 
provided the following requirements sire 
met: < 

1. Tin* Company will, give notice iu the 
Union of the Company's intern to change 
what the Union claims to be a* custom or 
practice and will state ity* reasons fur the 
change. 

2. Tl|)e Union, wHInn scion (7) | days til re¬ 
ceipt out he rvoiict“ .gi\eb above, may request 
« meeting with Company representatives U 
it so desires. In order Ip discuss the Union’s 
position oh the'dinnge. tHtcrnaihim to-the 
change, or object gum h# I tie change. < 

3. During this Hireling (Iu- Company t|hd 

Union will endeavor to reach a nuitmUly sat¬ 
isfactory understanding with referetiiee to 
I lu* trial ter. ' i i 

•l. In the event Ipc Union slifl* claims a 
"generally recognized Vurtgw- or pracUne" 
and the Company bj unawfc’ to agree ilint 

j. r" ■ V 
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stun is a custom o y practice wilhin the 
meaning of the first paragraph of this sec¬ 
tion. or in the event the Union does not 
agree to the change* or there is not a mu¬ 
tually acceptable alternative within two (2) 
weeks,of the Company’s last stated position, 
the matter may be referred directly to im¬ 
partial arbitration by the Union. The pur¬ 
pose* of t;his arbitration will be for the arbi;-, 
tratOr t o delicmfinc; 

a. Whether or not there is in fact such a 
custom or practice between the parties that 
binds the parlies. 

b. Whether or not; the Company's action is 
ba»t*d on discrimination because of Union ac¬ 
tivities, sympathies! desires, or because of 
nice, color or creed, 

r. Wind her or not the Company lias a let 
giLiin:Ue business reason or purpose for Hie 
change.' 1 ■ • 

d. Whether or pot the change proposed is 
reasonable in light of the interests of both 
sides to the contract. 

5. The arbitrator will reverse or augment 
the instituted change in the event the Com¬ 
pany’s actions contravene tile above condi¬ 
tions. The ruling of the arbitrator will go ho 
further limn necessary to resolve t iu* dispute 
asset lorih above, and Ills ruling in Uiis'hmt- 
ter will be final and binding. 


Background . s ■. ■ ■: 

Iri' this Background, undisputed facts* 
have been summarized.: Where evidence 
relating lo the existence or non-exist¬ 
ence, of a particular fact conflicts, the 
evidence has bden summarized. >; 

The Company provides t elephone ser¬ 
vice in soi’ithwestern Florida. It main¬ 
tains a major facility, commonly known 
as lhe Lee St reel Building, in Ft. Myers, 
Florida. The Company employs ap¬ 
proximately 700 persons in that buUdi' 
ing. > 

Sometime prior lo October. 1981 the 
Company established an "’Openline” 
Program. The Openline Prograrp al¬ 
lowed employees lo submit questions 
and suggestions directly to upper man¬ 
agement officials. Anonymity was guar¬ 
ani eed employees who submitted Open¬ 
line suggestions or questions. f 

The.Company has maintained a cafe¬ 
teria in the Lee Street Building for sev¬ 
eral years. The cafeteria area includes*a 
food service area, two vending areas,,,: 
and several tables wil h chairs. Adjacent 
to the cafeteria but separated from it by 
normally closed doors Is an Operator’s, 
lounge. The cafeteria is available (o all 
or I Ik* Company's Lee Street employ¬ 
ees. 

The cafeteria is routinely used! by 
Company employees for lunches and 
rest breaks, 11 has been used for em¬ 
ployees'social functions including brid¬ 
al and baby showers, and retirement 
parlies, 

No table in the cafeteria Is or was re- ! 
served for any employee or group of cm-| 


ployees. Any person entitled Lo use the 
cafeteria was entitled losit at any table. 
Identifiable groups of employees did 
frequently sit at the same table from 
time lo time, that is. one group of em¬ 
ployees tended Lo sit at a specific table 
while another group of employees tend¬ 
ed to sit at another tables A number of 
Operators, including some Union offi¬ 
cials. Lended to sit at the first table one 
encountered upon entering the cafete¬ 
ria from the Operators’ work area 
(hereinafter referred to as the "first, 
table”). Union officers sometimes con¬ 
ducted Union business while sealed at 
the first table. 

There are five air supply and one re¬ 
turn air ducts located in the cafeteria 
ceiling. One supply air duel is located 
between the first table and thoadjaeent 
table. Another air supply duct is located 
close to the corner table. 

For several years prior to October.' 
1981 smoking was permitted in the cafe¬ 
teria and Operator's lounge. Smoking, 
was not permitted, however, in a num¬ 
ber of work areas in the Lee Street 
Building including Operators’ work 
areas. 

The Company received I wo Openline 
suggestions regarding smoking in the 
cafeteria. The Company decided to des¬ 
ignate a no smoking area within l he cal’* 
eteria. It directed Mr. Jack Ditch, Area 
Building Supervisor, to determine an 
appropriate area. 

Mr. Ditch has held a stationary cm 
gineer’s license from, the State of Ohio 
since 1948. That license relates Ip hea-tui 
ing and ventilation, air conditioning; 
Mr, Ditch has been a Maintenance Su¬ 
pervisor with responsibilities including 
heal (ng and air conditioning since 1958, 
In 1952 he attended an eight month 
(eight hours per week) course in air com 
ditioning and recirculation. 

Mr. Ditch and Mr. Bruce Butcher re¬ 
viewed the ventilation plan for the cafe¬ 
teria area and observed the cafeteria 
while a number of employees were pre¬ 
sent. Mr. Ditch determined that the 
first table would be the optimum no 
smoking area. 

Mr. Ditch testified thal he eh pise llu* 
first table as Ihp non-smoking fable be¬ 
cause it was the only one in the cafete¬ 
ria situated such that if designated no 
smoking, smoke would not be drawn 
from a smoking table to the no.smoking 
table apd could be reached 1 without 
walking through a smoke areal. 

The Company caused a "No Srnok*, 
ing” sign to be placed on the wall im¬ 
mediately over the first table on Octo¬ 
ber 28, 1981. The Union was nol eqiv 
'stilled regarding establish merit of the 
no smoking area prior to posting! Hie' 
sign. , 
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rale to the connected difdpiine, asking the Board to explain 
why the two shook} be treked separately, in its decision re¬ 
sponding to the remand, the Board held that if the rule itself 
lay at the “core” of entrepreneurial control, and was thus 
not a mandatory bargaining subject, then neither was the dis¬ 
cipline. Peerless Publications (Pottstown Mercury ), 283 
NLRB 334 (1987). Curiously, however, it retreated from its 
previous recognition of Justice Stewart’s finding that Section 
8(d) is a statute delineating limits. It said that the concept 
of “terms and conditions of employment” is deliberately 
broad and Coogress intended it to be so. Yet, while embrac¬ 
ing the circuit courts concern that a core rule and the dis¬ 
cipline to be associated with it are to be considered together 
(thus, generally denying to an employee disciplined for its 
breach the right to bargained-for representation), it did agree 
with Judge MacKinnon that there may be exceptional cases 
for which an excessive penalty renders a rule mandatorily 
bargainee, f find myself in sympathy with all points of 
view hem, hoc believe the Board had it right in Capital 
Tones when it allowed for the bargaining severability of the 
rule and its discipline. The rule announced in the remand 
seems awfully brittle and destined to have unjust results. 

Of course, plant rules, in general, have been held to be 
mandatory bargaining topics. Womac Industries , 238 NLRB 
4a (1978); EUcti'Flex Co., 238 NLRB 713, 731 (1978). Yet 
there are. Obviously areas of rule making (employee ethics 
being; the above-cited example) which arc not covered by 
Section 8(d). No one questions, for example, at least in the 
absence of Section 7 restraint or coercion, an employer’s uni¬ 
lateral right to set rules insisting on basic employee attributes 
such as honesty, sobriety, civility, good health, 8 and com¬ 
petence. Of course there may be reasonable disputes over the 
application of these rules or whether a rule has been 
breached, but no one seriously argues that setting rules on 
those subjects is not within the employer’s exclusive power. 
Congress, when passing Section 8(d), did not place those 
matters into the bargainable arena. Case law on these basic 
subjects, free of union animus complications, are nonexistent, 
no doubt due to universal recognition of that fact if journal¬ 
istic ethics also fall within that category, where then does a 
total ban on smoking fall? Is it within the area left to em¬ 
ployers by Congress or is it in the bargainable arena? 

I am persuaded that the mandatory nature of a smoking 
ban depends on which direction the parties wish to go. Do 
they wish to create a more healthful or less healthful working 
environment? Here, it seems to me that Respondent has 
taken steps to improve the health of its employees while the 
Union and the General Counsel seek only to maintain a less 
healthy environment Usually a bargaining topic is mandatory 
or nonmandatory on its own terms no matter what direction 
a party wishes to go. NLRB v. American National Insurance , 
343 U.S. 395, 404 (1952). Yet, when it comes to employee 
health, however, I conclude that the analysis does not obtain. 
It is clearly the nation’s public policy, as set forth in various 
Surgeon Generals’ reports, to try to control the nation’s 
health costs by eliminating or reducing smoke-related dis¬ 
eases such as cancer, emphysema, and chronic bronchitis. 
These diseases have contributed greatly to the cost of health 

*Thc Compress md the various state* have imported their values relating to 
employee good heakh ia enacting statutes protecting the handicapped. Yet, it 
it quite dear that thoae laws describe rights much different from those referred 
to in Sec. S<d). 


and have made workers less productive. The Federal Avia¬ 
tion Administration accepted that policy on February 25, 
1990, when it banned smoking on domestic commercial 
flights. I find, therefore, that the General Counsel and the 
Union are on the wrong side of this issue here, at least inso¬ 
far as their position is inconsistent with national health pol¬ 
icy. 

But even insofar as national labor policy is concerned, it 
is inappropriate for the General Counsel, as representing the 
Government’s point of view here, to be asserting that a union 
has the right to allow workers to degrade their own health 
as well as that of fellow employees who may inhale second¬ 
hand smoke. It was the purpose of the Wagner Act to allow 
labor unions the right to seek to improve their working con¬ 
ditions in the belief that improved working conditions would 
better contribute to the well-being of our society. Under the 
Wagner Act and its amendments workers were impelled to 
negotiate better wages and more healthy working conditions. 
In large part, of course, that has happened. This Union, how¬ 
ever, joined by the General Counsel, seems to wish to go the 
opposite direction. That is contrary to the policy of the Act 9 
Moreover, like honesty, sobriety, civility, good health, and 
competence, a smoking ban is insoluble from a bargaining 
standpoint It is just not the sort of rule which is subject to 
the marketplace, amenable to give and take. And, to use the 
Capital Times phraseology, smoking is not necessary to en¬ 
able an employee to do his or her job. It is better, 1 think, 
to recognize that total bans on smoking fall within Justice 
Stewart’s area of indirect impingement on job security. I 
conclude that an employer’s total ban on smoking is a 
non mandatory subject of bargaining. 10 Therefore, Respondent 
was free to implement it without the Union’s consent. 

This result is to be distinguished from other situations 
such as a partial ban or a union’s demand to totally ban 
smoking. It may appear anomalous to so conclude, but I do 
not think it is. As 1 observed in the beginning of this discus¬ 
sion, it is not unusual, in unilateral change jurisprudence, de¬ 
pending on which party wants what from the other, to find 
oneself in unfamiliar territory. Symmetry is not always pos¬ 
sible, nor is it always desirable. In any event, it is clear from 
an analysis of the cases that the Board has never squarely 
been asked whether an employer’s unilateral total ban on 
smoking is a mandatory subject of bargaining. Naturally 
enough, therefore, it has not answered that question. It is true 

Frankly, l find it difficult to believe that a labor organization would want 
to bargain over a total ban at all. Labor unions, like most groups, are made 
up of smokers and nonsmokers, some of whom are most militant in insisting 
upon their point of view. If that issue came to debate on the floor of a union 
meeting, i suspect it would be most divisive and might have unwanted internal 
political effects. It seems to me that most unions would not want to tackle 
the issue for that reason aione. Leaving it to the employer at least takes it 
out of the political environment and lets him take the heat (which this em¬ 
ployer wants to do). 

10 1 recognize that there are cases decided by the Federal Labor Relations 
Authority in the federal .sector which have required federal employers to bar¬ 
gain over similar bans, I regard those cases as distinguishable for the statute 
under which they have been decided is significantly different from Sec. 8(d). 
Department of Health and Human Services, Indian Health Service, Oklahoma 
City, 31 FLRA No. 33 (1988), 132 LRRM 2492 (D.C. Qr. 1989); Fort Leon¬ 
ard Wood, 26 FLRA 593 (1987). That statute requires a federal employer to 
bargain unless the rule is within the Agency’s authority to set “technology, 
methods and means’’ of performing work. [Federal Service Labor-Manage¬ 
ment Relations Act Sec. 7116(aX1) and (5).] Sec. 8(d) of the NLRA *>- 
proaches the question of bargainable issues from a totally different direction 
and is simply not comparable. 
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1293 (1980); DOene Answering Service, 257 NLRB 284, 290 
(1981) (holiday schedule issue). 

A third, relatively common, waiver may be found through 
a broad managements-rights clause. Different language, how¬ 
ever, may effect different results. Southern Florida Hotel & 
Motel Assn., 245 NLRB 561, 567-568 (1979); BASF Wyan¬ 
dotte Corp., 278 NLRB 181, 182 (1986); Saints Mary & 
Elizabeth Hospital, 282 NLRB 73 (1986). Cf. Emery Indus¬ 
tries, 268 NLRB 824 (1984) (management’s-rights clause 
coupled with past acquiescence). Also Murphy Diesel Co., 
184 NLRB 757 (1970), enfd. 454 F.2d 303 (7th Cir. 1971). 

Here both parties have assumed that the no-smoking rule 
is a mandatory subject of bargaining as defined by Section 
8(d) of the Act, an assumption which, in hindsight, seems 
dubious. Because of that assumption, however, Respondent 
strongly argues waiver. It recalls that beginning in 1987 it 
notified the Union of its intent to impose the ban. In 1988, 
at local bargaining throughout both the W-I and DAW sys¬ 
tems, the smoking ban was raised, although at all locations 
other than Peshastin the ban was clearly aimed not at the col¬ 
lective-bargaining contract, but at a modification of the plant 
rules. 1 think it is fair to say, however, that the Charging 
Party at Peshastin, given the guidance it was receiving from 
Pieti, was not misled in any way about the noncontract na¬ 
ture of the Peshastin smoking ban. As with the other mills, 
it was not ever intended to be included as part of the collec¬ 
tive-bargaining contract, but to be inserted in the plant rules 
in the same manner as at all the other sites. 

B. The Closure of Issues Clause 

l think it is reasonable to conclude that the closure of is¬ 
sues clause of the strike-settlement agreement, when the pre¬ 
amble and section VI11 and IX,B are read together, does not 
apply to the ban. Section VIII states that local issue language 
changes are to be incorporated in these agreements where 
they have already been mutually agreed to prior to the strike 
settlement; and section IX,B states that other issues opened 
either by local unions district councils or the Company 
which are not included in the settlement are withdrawn for 
the term of the bargaining agreement if they have not been 
signed. To the extent there is any ambiguity in that language, 
it is resolved both by the preamble, which limits the memo¬ 
randum to contact issues and by Bannister’s unchallenged 
testimony that he, as a signer of the agreement (the only one 
to testify), intended the language to cover contract issues and 
nothing more. Indeed, insofar as plant rule matters are con¬ 
cerned there is no evidence that sign-offs or initialing was 
a a procedure used when changing or installing a rule. 

Based upon that analysis, I reject the General Counsel’s 
contention that the closure of issues clause controls the 
smoking ban. As a rule matter, the ban was exempt from the 
closure of issues clause and the parties understood, or should 
have understood, that. Accordingly, 1 shall not discuss the 
General Counsel’s primary theory any further. Instead, I shall 
analyze the matter as if it were a noncontractual change in 
working conditions. 

C. Mandatory Subject of Bargaining 

Thus, the question which must be answered is whether an 
employer’s total ban on smoking is a mandatory subject of 
bargaining. Although facially it must be conceded that it 


would appear to be, I am not convinced. Yet the issae Most 
be decided before proceeding to the defenses of exceptions 
and/or waiver. If it is not a mandatory subject, then ft is Un¬ 
necessary to reach them. 

For many years the Board and the Supreme Court have at¬ 
tempted to outline the scope of 8(d)* s reference to “terras 
and conditions of employment” The phrases “mandatory” 
and “non-mandatory” subjects of bargaining can lead to 
strange territory depending on which party wants what In 
NLRB v. Borg-Wamer Corp., 356 U.S. 342 (1958), the em¬ 
ployer bargained to a contract impasse over a so-called “bal¬ 
lot clause” requiring members to vote before striking over 
nonarbitrable disputes. The Court had no difficulty in con¬ 
cluding that the clause was unrelated to “terms and condi¬ 
tions of employment” and therefore the employer’s insist¬ 
ence to impasse on the clause breached the good-faith man¬ 
date of Section 8(d) and Section 8(aX5). In Chemical Work¬ 
ers Local 1 v. Pittsburgh Plate Glass Co., 404 U.S. 157 
(1971), the union demanded that the employer bargain over 
retirees’ health benefits. The Court found the employer's re¬ 
fusal to do so was not a breach of Section 8(d) because retir¬ 
ees were no longer employees and their well-being was not 
a vital concern to active employees. 

In Fibreboard Corp. v. NLRB, 379 U.S. 203 (1964), the 
Court unanimously agreed that the contracting oat of writ 
work fell within the mandatory scope of Section 8(d), but 
Justice Stewart, joined by Justices Harlan and Douglas, hi I 
concurring opinion, noted that Section 8(d) if * statute which 
uses language of limitation and that Congreis (fid not intend 
to place every decision an employer might friafce into thebre- 
gaining arena, even if the decision had some impact on job 
security. He said, “Nothing the Court bolds today should be 
understood as imposing a duty to bargain collectively regard¬ 
ing such managerial decisions, which lie at the core of entre¬ 
preneurial control . . , . If, as I think dear, the purpose of 
Section 8(d) is to describe a limited area subject to the duty 
of collective bargaining, those management decisions Which 
are fundamental to the basic direction of t co rpora te ante 
prise or which impinge only indirectly upon employmeatto* 
curity should be excluded from the area.” 379 U.S.2£&*t 
223 (emphasis added). This language has found geoeral ac¬ 
ceptance and has recently been followed. First National 
Maintenance Corp. v. NLRB, 452 U.S. 666 (1981). To be 
sure, that case dealt with corporate direction rather than indi¬ 
rect impingment on employment security, but it clearly dem¬ 
onstrates the correctness of Justice Stewart’s observation that 
Section 8(d) is one of limitation. 

Likewise, the Board’s decision in Capital Times, 223 
NLRB 651 (1976), appears to recognize his analysis. There 
the newspaper unilaterally imposed a code of journalistic eth¬ 
ics upon its news gathering staff, including a directive that 
reporters cease accepting gratuities from news sources. The 
Board found the imposition of the code itself (as opposed to 
the discipline to be levied for its breach) to be s 
non mandatory subject and beyond the reach of Seed or 
8(aX5). It said the prohibition against reporters’ accepting 
gifts was a proper exercise of a management right It was no 
necessary, said the Board, for an employee to accept a gif 
from a news source to enable him to do his job. See al* 
Newspaper Guild Local JO (Pottstown Mercury ) v. NLRB 
636 F.2d 550 (D.C. Cir. 1980), a remand clearly refcrencin; 
Juslice Stewart’s Fibreboard language, but tying the ethic 
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SKS? WST3 F^£& 

r men differ A consideration which would 
weigh heavily with one man wil seeui^ot ess 

SrtSThShly »« uffonrin on.- 

man's eyes may be only sllghl aggi illation tQ 
another^ If an arbitrator could substitute his 

arsw rtfiss, wo.ut‘&Thv.o 

has been abuse of discretion. 

Sec also: Corn Producls RcfinlW Co 
?1 LA 105 107i (Gil den. 1953), PHI if 
Petroleum Co.. 25 IA 568 511 <Kadish: 
1955); S.A. Shcnk & Co.. 26 LA 395., 39 i 
(Stouffer. 1956); Campbell Soup Co., 26 
LA 911 913 (Larkin. 1956); Robe _r p | bav |' 
Kllton Controls Co 36 LA 4 7(HHpert, 
1961); Enterprise Wire Co. 46 LA 3hJ. 
365 (Daugherty, 1966); pa j‘^ s?>ath 
Inc., 59 LA 429 (Dugan. 1972) South 
Bend Tool & Die Co.. 6B LA o3b 
(Traynor, 1977): Grand Haven Brass 
Foundry. 68 LA 41, 45 (Roumeil. 1977). 

If every arbilralor were to review the 
appropriateness of the pena ties as- 
sessed by management to disuttb that 
" wit h which he disagreed. 1 hen as a pi ac- 

Lical mailer, disciplinary policy would 

depend on the persona opinion o 
whatever arbitrator was chosen to he ai 
a particular case, a roaiiU lhal would be 
intolerable as Arbitrator McCoy slated. 
In the absence of a elc'ar coniraGua 
provision to the contrary tins A < bUia 
tor will not assume that the paities in¬ 
tended that Tie displace (heir functions. 
Except where! management has abused 
iiis discretion, employees should be well 
Protected by vigilant Union representa¬ 
tion. , A.- 

For ihe reasons stated above, the A - 
hit i’alor desttoite what he may pt i - 
sonallv feel about the extent of the pen¬ 
alty. is constrained to hold that tjheie 
was cause to discipline Grlevant fot 
i violations of Rule ,1 of the Company. 
Rules The live-day .suspension impost d 
by the Company wi* not an abuse of 
discretion In view of Grievant s past u 
cord. The Arbitrator therefore finds 


that there was just cause to suspend 
Grievant for five days. The issue now 
turns to whether and how the proce¬ 
dural arguments raised by the Union af¬ 
fect this determination, of just cause. 

The Union argued that the discipli¬ 
nary action in this case is controlled by 
Section 11.1 of the Agreement. Accord¬ 
ing to the Union, Section 11.1 applies to 
any temporary suspension from work 
for disciplinary reasons and does not 
distinguish between ’ disciplimu VJjJj 
offs” and “suspensions . In Iht tvtnt 
an employee receives a suspension of 
y lhe Joint Standing Commit- 

u'emusl meet on the first sh ft of the 
next working day to review the disci- 
nline It argues further that had a Joint 
Standing Committee meeting been held 
the day after Grievant was suspended 
on July 15. the situation might still 
have been fluid enough io allow for 
compromise, that this was the purpose 
of the Section. The Company could 
have reduced or eliminated the suspen- 
slon without incurring bach pay habih 
it v for work that was nevei done. Li nee 
the Joint Standing Committee was not 
timely held. Grievant was deprived of 
an opportunity for effective negotia- 
lionsthat is guaranteed under the Con- 
itraet, and a full back pay order is nec.es 

S The Company disputes this argumenl 
to contend that Section’11.1 apples 
only to the more serious types of viola- 
t ions where 1 he employee is "silspe ndt cl 
with pay Tor the rcmalndei of the stml 
on. which the alleged offense oecurnd 
and The practice in the past auPPO'h* 
this contention. At the hearing it also 
nurnorted to draw a distinction be - 
tween a suspension and a disciplinary 
layoff. 1 . * * i 

The Arbitrator has examined lift 
Rules and the provisions of the Agree- 
men I rclmins to Si'spension and Dte 
charge Section 11.1. and the Grievance 
Procedure, Section X, The rules pro¬ 
vide in their introduction that ■ ■ • ^ 
iic:i l-fimres from , , . to moie scrio^us 
violations (Group ID which would in 
Hall v result In a suspension and. ... 
The' Grievance Procedure in Section 
10.2 would indicate that it appl ed to 
"disciplinary and discharge actions 
and at Step 3 provides, for reference to 
the Joint Standing Committee. Section 
11.1 purports to deal generally with d s 
cipline of employees by layoff 
charge but then In Section lUJal re 
fers specifically to t he case wheie the 
employees may be suspended with pay 
for the remainder of the shift on which 
the alleged offense occurred. In Sec¬ 
tion 11,l.(b) the Chapel Chairman is no 
' iifU»d and the Joint Standing Commit¬ 
tee meets "if an employee Is suspend¬ 
ed”. Presumably, the suspension heu 
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refers to the type of suspension under 
Secion ll.Ka). 

First, the Arbitrator sees no dif¬ 
ference between a suspension and a dis¬ 
ciplinary layoff. The terms are inter¬ 
changeable when applied to a violation 
ol rules or other employee obligations. 
" Under normal rules of construction of 
contracts a specific provision controls 
and governs a more general one and the 
terms of the former would be followed 
over those of the latter. In that respect 
Section 11.1 would be followed in case 
of any conflict with Section X. How¬ 
ever. an agreement must be construed 
as a whole and parts interpreted in rela- 
(J 0, ( to other parts and provisions so 
that effect is given to all provisions 
Each provision must be construed if 
possible, in harmony with other provi¬ 
sions. 

The Arbitrator was impressed by the 
Union’s argument about the logic be¬ 
hind clauses like Section 11.1. Such an 
argument would carry considerable 
weight at the negotiating table. How¬ 
ever the Company’s argument that 
Section ll.l had a limited application 
was likewise reasonable, especially 
when it introduced evidence of past 
practice. In the light of the above the 
Arbitrator finds Section 11.1 to bo in¬ 
still icientty clear to carry the day for 
the Union. The reference in Section 
1 l.Ka) to an employee who may bo sus¬ 
pended with pay for the remainder of 
the shift on which tile alleged offense 
occurred and the subsequent reference 
to that suspension in Section ll.Kb) 
lends credence to the Company’s con¬ 
tention, especially in light of the at¬ 
tested practice that the Section was 
limited to those serious cases of viola¬ 
tions during the shift when it was desir¬ 
able to remove the violator from tin- 
premises. The Arbitrator suggests Lhat 
perhaps during the next negotiation 
the parties might desire to clarify the 
meaning and interpretation of Section 

However, the Arbitrator doesn't con¬ 
sider it necessary to choose now be¬ 
tween the contrasting views of the par¬ 
ties. In many cases of long term collec¬ 
tive bargaining relationships, even 
where language may be dear, the par-" 
lies may allow certain requirements of 
grievance processing and provisions 
relating thereto to lapse into sporadic 
or complete disuse. Where one party 
suffers in silence repeated instances of 
non-compliance with a given require? 
menl, the other party may reasonably 
assume that absent notice to the com 
trary the requirement will not be hP 
sisled upon in subsequent cases. If a 
parly intends to insist upon strict fu¬ 
ture compliance with previously ig¬ 
nored procedural requirements, clear 


notice must be given. Where it acquies 
ces in. consents to or fails for a reasons 
ble length to act upon rights of which it 
has full knowledge, it will be held to 
have waived such rights. Marsco Mfg. 
Co., 49 LA. 817, 821 (Sembower, 1967). 

The Arbitrator determines that even 
if we assume, arguendo, the Union’s in¬ 
terpretation of Section 11.1 to be cor¬ 
rect. under the circumstances herd the 
Union waived its right to insist upon a 
Joint Standing Committee meeting 
under Section 11. As the Union ad¬ 
mitted, there have been cases In the re 
cent past where Joint Standing Com 
m it tees have been delayed for as long as 
three (lays after a suspension was ini* 
posed. There was also testimony to tlu> 
eft eel Lhat sometimes less than the full 
Jo ni Standing Committee would par 
ticipaLe in what were supposedly Joint 
Standing Committee meetings and that 
m cases where employees were given 
disciplinary layoffs preceded by an in¬ 
vestigation but without suspension for 
i bala »^ of the shift, grievances 
wuc filed and processed'under Section 
X. Grievance Procedure. The Union, 
also agreed thal Section 11 1 require¬ 
ments might be waived when the Union 
deemed the employee actually guilty of 
he offense charged. It should be noted 
that at the !i,me Grievant was notified 
of his suspension in the presence of ('he 
Chapel Chairman, neither he nor the 
Chairman asked for a Joint Standing 
Committee meeting. Nor was such a 
meeting requested by the Union Presl 
dent when lhe Grievance was filed the 
nexi day. although the Union claims it 
admonished live Company and accused 
it of not following procedure. The 
Union at the time wasn’t specific as to 
whal Hint procedural 1 defect was It 
wasn’t unliLa week later that the Union 
lestIIfed that it raised live question of 
the Joint ^landing Committee. The Ar 
bit rat or holds that, under the eimtm 
stances the Company was not in vipla- ji 
tjon of Section ll.l in its dealing with 
and .processing of Grievant’s suijpon 
sion. f 

AWARD 

For the roaonssiatedaboye jthe Arbi¬ 
trator linds that the Company in nei¬ 
ther respect violated the Agreement as 
alleged by t he Union. The Grievance &■ 
herewith denied and dismissed. 1 Ji¬ 
lt is so ordered, 1 
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chose the first table because of ex* 
peeled air flow. The Arbitrator, having 
heard the evidence, is satisfied that the 
Company's designation of the first 
table as a no smoking table was not mo¬ 
tivated by any anti-Union bias but rath¬ 
er was basedron Mr. Ditch's opinion re¬ 
garding probable air floW In the cafete¬ 
ria. 

The Union contends that the Com¬ 
pany has no legitimate business reason : 
or purpose for designating the first 
table as a no smoking area. The Arbitra¬ 
tor. however, must reject this argu¬ 
ment. Article IX — HEALTH AND- 
SAFETY of the Agreement and (he Oc¬ 
cupational Safely and Health Act of 
1970" require the Company to provide a 
healthy and safe working place for em¬ 
ployees. The Company's failure to do so 
may. of course, expose it to liability 
under the Agreement. OSH A, and 
oilier sources and may produce addi¬ 
tional sickness caused employee absen¬ 
teeism. There does not exist, of course, 
any conclusive evidence that inhalation 
of tobacco-smoke polluted incloor air by 
a person not smoking (so called "passive 
smoking") is inherently unhealthy. 
Nonetheless, there Is sufficient evi¬ 
dence of health risks from passive 
smoking to cause a prudent employer to 
attempt to ayoid potential expenses 
from involuntary passive smoking by its 
employees, 

Company Exhibit No. 3 summarizes a 
number of studies regarding the health 
effects of passive smoking. 1 " Ap¬ 
parently reasonably well controlled stu¬ 
dies have found increased risks of can¬ 
cer. negative cardiovascular effects, and 
negative respiratory effects in persons, 
chronically exposed to passive smoking. 
Correlation does not necessarily imply 
causation. In other words, the effects 
noted in the studies summarized in 
Company Exhibit No. 3 may have been 
caused not by passive smoking but by 
other factors. The possibility that 
oilier factors have produced the effect 
does not prohibit the employer from 
logically concluding that smoking may 
be a causative factor in producing the 
(‘fleets noted and attempting to reduce 
its potential liability from involuntary 
passive smoking. 

In short, the Arbitrator finds that tin* 
Company's establishing the first table 
as a no .smoking table serves a legili; 
mate business purpose, that is. provide 
ing a healthy work environment and 1 
reducing potential expenses related to 
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possible passive smoking caused sick¬ 
ness/ 

Condition 4d of Subparl 15.02 is 
Whether the change is reasonable in 
light of the interests of both sides to the 
Agreement. The Arbitrator Is of the 
opinion and finds that designating the 
first table a no smoking area change is 
reasonable in light of the interests of 
the Company and Union. The Union 
! presents a significant interest. Anyone 
familiar with industrial situations is 
aware that despite the .absence ol re¬ 
served tables. It Is not uncommon for 
employees Lo regularly sit at the same 
table. Certainly, it is not unreasonable 
for such employees to expect that j hey 
may continue conduct (in this ease 
smoking) which has been permitted in 
such areas for many years. 

Despite the seriousness of the 
Union’s interests the Arbitrator .is satis¬ 
fied that the Company’s action was not 
unreasonable. The Company presents 
the interest of maintaining a healthy 
work environment and minimization of 
its own expenses and potential liability. 
The change effected by the Company is 
not drastic. The cafeteria contains nine 
tables with spaces for eighty-eight 
chairs. The first table has spaces for ten 
chairs. There remain, therefore, eight 
tables with spaces for seventy-eight 
chairs. Finally. I he Arbitrator is satis¬ 
fied that designation of the first table 
as a no smoking area is reasonable in 
view of the probable air flow through 
the cafeteria. The Arbitrator has suffi¬ 
cient experience with air flow and ven¬ 
tilation lo know that actual testing of 
air flow within the cafeteria might 
produce results different from that ex¬ 
pected by Mr, Ditch. Nonetheless, the 
probability of that result is not suffi¬ 
ciently high for the Arbitrator to condi¬ 
tion approval of the Company’s change 
on an air flow test. In this regard it is 
especially significant that when nor¬ 
mally closed doors are closed, it is high¬ 
ly unlikely that air would flow from any 
place In the cafeteria across iho first 
table and out bf the cafeteria. In short, 
in light ol the Interests presented by 
the Company and Union and in light .ol 
the limited inroads which the Com 
pany’s change makes on the Union’s in 
tcrest, the Arbitrator rinds that the 
Company's designating the first table 
as a no smoking area was reasonable. 

lie: Opeiiline 

The Arbitrator may not decide in the 
present ease whether the Company's 
Open line- program violates the exclu¬ 
sive representation right?) of tlie Union, 
The grievance involved ip this case was 
referred to arbitration in 'accordance 
with Subparl 16.02 A of the Agreement 
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and not the "regular” arbitration pro¬ 
cedures of Article XVI — ARBITRA¬ 
TION. As indicated above. Subpart 
16.02 A states the purpose of such an 
arbitration and specifically limits the 
Arbitrator to answer certain questions 
regarding the change effected by the 
Company. If the Arbitrator were to an¬ 
swer other questions he would exceed 
the authority conferred on him by the 
Agreement. The Arbitrator will not do 
so. 

Despite the above, the Arbitrator 
calls the attention of the parties to Dow 
Chemical Co.u wherein the NLRB 
found "Speak Out”, a program very 
similar to the Company’s Openline pro¬ 
gram. to not violate §8(a)(5) of the Na¬ 
tional Labor Relations Act.'* On appeal 
the Third Circuit vacated the Board’s 
order and remanded the case.u On re¬ 
mand the Board accepted the Court’s 
decision.u 

In view of the above the grievance 
must be denied. 

AWARD 

Having.heard or read and carefully 
reviewed the evidence and argumenta¬ 
tive materials in this case and in light of 
the above Discussion, the grievance is 
denied. 
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In re FOWLERVILLE COMMUNI¬ 
TY SCHOOLS and FOWLERVILLE 
EDUCATION ASSOCIATION. AAA 
Case No. 54 39 1088 81. March 8. 1982 
Arbitrator: Patrick A. McDonald 


LAYOFF 

—Probationary teachers — Deficien¬ 
cy in operating funds► 111.60 ► 117.101 
► 100.55 

School district's projected clrlicil for 
school year did not create substantial defi¬ 
ciency in its operating funds for purposes of 
permitting layoff of probationary teachers, 
under contract barring layoff of tearners Un¬ 
less, t here is substantial deficiency in operat¬ 
ing funds of school district. Phrase "a sub- 
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stantlft] deficiency in operating funds of the 
school district " is Interpreted to mean "an 
excess of expenditures over revenues taking 
into account any portion of the general fund 
equity which Is, unreserved." 

—Probationary teachers — Termina¬ 
tion v. layoff — Arbitrability ► 100.55 
► 117.103 ►OL 139 ► 111.60 

Probationary teachers were not ter¬ 
minated but were placed on layoff status 
when employer notified them that they 
would be laid off from employment follow¬ 
ing review of anticipated revenues and ex¬ 
penditures and. therefore, grievance that 
was filed in protest of employer's action was 
arbitrable, under contract staling that ter¬ 
mination of services for failure to reemploy 
probationary teacher shall nol be basis of 
grievance. Notification to teachers did not 
state that their employment had been ter¬ 
minated but was clear in slating that they 
were placed on layoff status. Contract is 
equally clear that while employees do not ac¬ 
crue continuous service Lime during layoff, 
they are not terminated In terms of break in 
continuous service. Agreement requires 
school board to recall laid off teachers to 
vacancies as they might arise and this right 
of recall is nol present in sii nation where 
employee has been termlnaied for other rea¬ 
sons. including discipline, 


Appearances; For the, employer — Jot, 1 
D. Mosier. attorney. For the union — 
Susan Manierston, FEA/MEA Uniserve 
director. 
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Facts 

McDONALD. Arbitrator! - This dis¬ 
pute involves an Interpretation of the 
collective bargaining contract between 
the parlies and more specifically Arti¬ 
cle IX. The facts are not greatly in dis¬ 
pute. On January 6. 1981, the Fowler- 
ville Board of Education, after review¬ 
ing and considering anticipated reve¬ 
nues and expenditures, notified six 
probationary teachers that they would 
be laid off from employment effective 
February 9, 1981. There Is no question 
but that these notices met the contrac¬ 
tual requirement of a thirty day 1 notice. 

As a result of that action, the griev¬ 
ance which is the subject matter of this 
dispute was filed by the Association on 
January 20. 1981, on behalf of five grle¬ 
vants who were probationary teachers. 
That grievance in relevant part states 
as follows: 

The Board ed h'diieation voted (<>- 1 mi rimtj 
deficit budget of $69,000: By adopting bud¬ 
get cuts of $99,000. over and above (lie heeesi 
sary $69,000. a violation of the rnidnici hu«j 
resulted. The Board has already altnuu 
where ('ids could be made andean be further 
made before there exists a, siibshmliai 1 drib 
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